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BASIC PRINCIPLES OF EVIDENCE ACT, 1872. 

The Evidence Act, 1872 has been broadly divided into XI 

Chapters.  The Indian Evidence Act, 1872 came into force on 

01-09-1872. Sir James Fitz James Stephen is author of our 

Evidence Act. It was divided into 3 (three) parts, 11 (eleven) 

Chapters and 167 (one hundred and sixty seven) sections.  

It has been amended by Information Technology Act, 2000 inserting 

Sections which are  34, 45A, 47A,  65 A, 66 B, 67A , 73A, 81A, 85A, 

85B, 85C, 88A, and 90A.  

Basic Principles and Rules of Law of Evidence 

'' The objective of codification to secure uniformity where 
you can have it, diversity where you must have it, but in all 
cases, certainty'' – Lord Macauly 

''The Judgment should refer to the principles of law relevant to 

the determination of the dispute. If this is not done, then on an 

appeal it may be argued that the judge did not know what the 

principles were or, indeed, did not know what he was deciding''— 

Hon‘ble Dennis Mahony. 

 Our Law of Evidence is totally based on The English Law of 

Evidence. The great mass of rules and principles of the English Law 

of Evidence are codified. In the case, Parasram vs Mewa Kunwar, it 

was held that '' Rules of Evidence are retrospective in their 

operation.'' That too, another view observed in Gardner's case is 

that '' the Law of Evidence is law of mere procedure and does not 

affect substantive rights and therefore '' alteration in form of 

procedure are always retrospective, unless there is some good 

reason or other why they should not be''.   The Judge should decide 

a case only on accepted principles of law. 

In order to attain ''certainty'' in judgments, it is very essential 

to know about principles of Law of evidence. The 185th Report of 

The Law Commission of India opines that Principles of evidence 
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which are applicable to criminal law have to necessarily satisfy the 

basic requirements both Article 20 (3) and Article 21 of our 

Constitution. 

 

185th The Law Commission Report proposed amendment to 

section 27 to conform to the several judgments of the Courts. It was 

further observed that SARKAR in his commentary on the Evidence 

Act, 1872 (15th Ed., 1999, p.534) has stated that while section 27 

requires to be amended, only a person of the eminence of Sir James 

Stephen can make an attempt. Such was the magnitude of the task 

under section 27. Section 27 is now proposed to be an exception to 

sections 24 to 26.  Law of evidence is lex fori. It means evidence is 

one of those matters which are governed by the law of the country 

in which the proceedings take place (lex fori) . Evidence is means of 

proof. Proof is the effect of evidence.  

Synopsis of The Indian Evidence Act, 1872: The important 
relevant sections: 

Section 4 is dealt with ''May presume'', ''Shall presume'', 

''Conclusive proof''. 

Sections 5-55 are dealt with '' relevancy of facts''. 

Sections 17-31 are dealt with '' admissions''. 

Sections 32-33 are dealt with '' statements by persons that 

those persons who can not be called as witnesses.'' 

Sections 34-39 are dealt with ''statements under specified 

circumstances''. 

Sections 40-44 are dealt with '' Judgments in other cases''. 

Sections 45- 51 are dealt with ''Opinions''. 

Sections 52 -55 are dealt with ''Character''. 

Sections 56-58 are dealt with '' certain facts that need not be 

proved''. 

Sections 59,60 are dealt with ''oral evidence''. 

Sections 61-90 are dealt with '' documentary evidence''. 

Sections 61 to 66 are dealt with '' Primary or Secondary 

evidence''. 

Sections 66A and 66B deal with electronic evidence and its 

admissibility. Sections 67 t0 73 are dealt with '' attested or 

unattested''. 

Sections 74 to 78 are dealt with '' Public or Private documents'' 

Sections 91-100 are dealt with '' rules as to the exclusion of 

oral by documentary evidence.'' 

Sections 79 to 90 are dealt with '' presumptions as to 

documentary''. In certain circumstances, some documents are 

presumed to be genuine. 



4 

 

 

 

Sections 101-114 are dealt with Burden of proof and 

presumptions. 

Sections 115-117 are dealt with Estoppel. 

Sections 118 – 134 are dealt with '' the persons who are 

competent to testify as witnesses''. 

Sections 135 – 166 are dealt with '' Examination of witnesses''. 

Section 167 is dealt with '' consequences of improper admission and 

as to rejection of evidence''. ( The improper admission or rejection of 

evidence is not ipso facto ground for new trial). 

 

Although study of English cases may be useful and instructive 

to learn the history of any particular section or to grasp the 

principles underlying the Law of evidence, it is not legitimate to 

deduce the law from English decisions.( A.I.R 1935 MADRAS 528 

AT 532). When the Law relating to a topic has been codified into 

statute as in the Evidence Act, the duty of the Court is merely to 

interpret the Statute. Recourse to decisions in other jurisdiction 

(Privy Council ) and the House of Lords in England laying down 

principles applicable there though they might be of the highest 

court is not very profitable(A.I.R.1954 MADRAS 926). 

Key underlying principles and rules of Law of Evidence: 

      ''Fact'' may be physical, psychological, positive and negative. 

Anything capable of being perceived by sense is fact (Section 3).     

Connection of events as cause and effect is relevancy. A fact which 

has a certain degree of ''probative force'' is known as ''Relevant 

fact''.    ''Falsus in uno falsus in omnibus'' is no application in India.      

Circumstantial evidence must be in conclusive in nature.    Three 

presumptions. first is rebuttable, second is irrebuttable, third is 

Mixed presumption. However, Indian evidence made presumption of 

fact and of law. Mixed presumption is confined to English law. 

Evidence may be given of 1. facts in issue and 2. relevant 

facts(Section 5).   The doctrine that all facts in issue are relevant to 

the issue, and no others may be proved, is the unexplained 

principle which forms the centre of and gives unity to all these 

express negative rules (Stephen Dig Introduction) Law of evidence of 

negative rules declaring what is not evidence.  The particular ways 

of connection which the law regards as         '' relevancy'' have been 

described in secs 6- 55 of the Indian Evidence Act. 

     Relevant facts forming part of the same transaction.(section 6) 

     Section 7 makes connected relevant by embracing a large area of 

facts. 

     There is hardly any action without a motive. (section 8). Sections 

7 and 8 are based upon the theory of causation as a test of 
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relevancy. All explanation or introductory facts are relevant. (section 

9).  The principle of admissibility is that the ''thing'' done, written, 

or spoken was something done in carry out the common intention. 

(sec tion 10)  There should be ''reasonable grounds to believe'' in 

criminal cases to made a person responsible for the acts.  The 

principles on which sec 10 is based is that of 'agency'.   All the 

conspirators need not be convicted or acquitted. 

     All evidence must be logically relevant. (section 11) To claim Alibi 

his presence should be elsewhere. Alibi should be established by 

cogent evidence. Burden of proof of Alibi is on accused.  Any fact 

which enables the Court of law to determine amount of damage is 

relevant in civil case. (Section 12).  The facts that are relevant which 

any '' right or custom'' is in question. (section 13). 

       Relevancy of facts should the existence of a person's state 

of mind, or of body or bodily feeling, facts it has been seen, are 

either physical or psychological. (section 14). A single similar 

act is admissible to prove knowledge or intent, or to rebut the 

suggestion of accident, but a single similar act is not 

necessarily admissible without further evidence. (section 15).  

to determine where there is sufficient and reasonable connection 

between the factum probans (fact to be proved) offered and the 

factum probondum (evidenciary fact) or whether they are too remote 

from each other for the factum probans to be received. A general 

course of business or office, according to which it naturally would 

have been done, is a relevant fact and proof; or it is admissible. 

Section 16). 

 Admissions are either formal or informal '' proof of admissions 

shifts the onus'' (section 17). Admission of several persons jointly 

interested. Where the reality of that interest is the point in 

controversy. (section 18). Generally statements by strangers are 

inadmissible (section 19). Section 20 deals with another class of 

admission of persons other than the parties. 

Admissions not generally evidence for the maker. (section 21). 

Where there has been a document, nobody can be allowed to prove 

oral admission about the contents of such document.( Section 22). 

Section 23: Generally admissions made with conditions are 

inadmissible. 

In civil cases if an admission of liability is made by a party 

upon an express condition that evidence of such admission should 

not be given. (section 23) Confession must be perfectly voluntary, in 

criminal cases. Prosecution to show voluntariness of confession. 

(section 24). Admissions or statements... not amounting to 

confession. Confession of accused before police officer is 
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inadmissible. (Section 25) ( To know more see rulings AIR 1994 

SC 610, 1996(2) SCC 409). All confessions are admissions but 

all admissions are not confessions. 

 Confession caused by threat, inducement, or promise is 

inadmissible.(section 27).  Admissions may operate as 

estoppels. Admission to be taken as whole. (section 31). If the word 

'' Shall'' is used in a statute, prima facie, it is mandatory; If the 

word ''May'' is used in a statute, ordinarily, it is used in a 

permissive sense. Yet, sometimes, '' May'' is equivalent to the word '' 

Shall''. (However, the intention of Legislature is to be ascertained to 

understand meanings of ''May'' and ''Shall''). 

 Evidence can be given only of those facts which are declared 

relevant.   Evidence has to be produced to prove or disprove fact in 

issue or relevant fact.  Only best evidence is to be produced. 

  Sections 17 to 21 deal with '' admissions''. Admissions are 

applicable civil and criminal cases. Hearsay evidence is no evidence 

(sec.60). Yet, there are some exceptions to this rule. For example. 

Section 6. 

                  In civil cases, a person can be compelled to be a 

witness. Yet, in criminal cases, accused can not be compelled to be 

a witness. 

In civil cases, admissions alone relevant but not confessions. But, 

in criminal cases, admissions as well as confessions are relevant. 

        Benefit of doubt is available to accused in criminal cases. 

In criminal cases, accused is always presumed to be innocent. 

Two kind of presumptions: one is rebuttable and another is 

irrebutable presumption. Rebuttable presumption can be 

overthrown by evidence to the contrary. But, irrebuttable 

presumption is conclusive presumption of law. ( Note: Sections 41, 

112,  113 deal with conclusive presumption). 

       May presume: 1) Court has discretion to raise or not to raise 

presumption of fact. 2)court may call for proof of it. 

       Shall presume: 1) court has no discretion as to ''shall 

presume''. 2) court is bound to raise presumption, unless and until 

it is disproved. 

 Hearsay evidence is no evidence. 

       Res gestae is an exception to the rule of '' Hearsay evidence is 

no evidence''. Section 6.     Generally, no person can be made liable 

for the acts of another. Yet persons who take part in ''conspiracy'' 

are deemed to be conspirators. Section 10. 
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         In civil cases, party succeeds on his own strength. 

 Character of party, in civil cases, is irrelevant.   There should be 

clear proof corpus delicta (commission of offence). The prosecution 

must show the guilt of accused , in criminal cases, '' beyond all 

reasonable doubt''. But, only reasonable doubt goes to accused.   

The prosecution cannot take advantage of the weakness of the 

defence.  The prosecution must stand on its own legs basing on the 

evidence that has been let in. 

     Burden of proving that any transaction has been effected by 

fraud, misrepresentation, intimidation, coercion or undue influence, 

etc, lies upon the person alleging that. 

       In criminal cases suspicion however strong can never take the 

place of proof. The proof should be in the nature of ''preponderance 

of probabilities'' in civil cases. Proof should be placed by the party 

on whom the burden of proof rests, unless he is estopped. 

     If evidence is given by witness, he should testify, subject to rules 

relating to examination.  Admission must be certain, and clear. 

Admission must be taken as a whole. Partial admission cannot be 

accepted. Admission is substantive piece of evidence. 

     A statement of admission made by any partner should be 

binding against other partners in a partnership. 

      Admission may be either in oral form, or documentary form, or 

signs or gestures form, or informal. Self harming statement in civil 

case can be called as ''admission''. Self harming statement in 

criminal case can be called as ''confession''.  Admission is not 

conclusive proof yet it may operate as estoppel. All Confessions are 

admissions. All admissions are not confessions. Admissions can be 

proved by hearsay evidence. Confession must be clear, cogent, 

whole. Involuntary confession is inadmissible in evidence. 

Confessions is made in presence of Magistrate is admissible. A 

person who is about to die would not lie. 

 Trust sits on the lips of a person who is about to die. 

 ''Leterm Mortem'' means ''Words said before Death''. 

 Dying declaration should be complete in nature. 

 The person who is making dying declaration need not be under 

expectation of death. There is no particular form for dying 

declaration. 

 Previous good character is relevant in criminal cases but evidence 

of bad character is irrelevant. 

       Character evidence is relevant in civil case if such evidence 
itself is fact in issue.  Fact admitted need not be proved. Oral 
evidence must be direct. Evidence which carries on its face no 
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indication that the better remains behind, is primary. In a case of 
malicious prosecution even though as generally understood absence 
of reasonable and probable cause is a negative assertion, still the 
burden of proving it lies on the plaintiff. 
 
     The contents of a document may be proved either by primary or 

secondary evidence. Section 64. Document must be proved by 

primary evidence except in exceptional case provided for in that. 

Section 65. Mere filing of document is not enough to make the 

document a part of record. 

 The person who makes an allegation should prove it. Section 67. 

 Execution consists in signing a document written out, read over 

and understood the contents of document. Section 68. If witness 

dies the provision of section 69 comes into play. 

     Mere admission of signature or thumb impression on blank 

sheet of paper does not mean an admission of execution. 

 Handwriting and signature of a person can be proved by an expert. 

Section 45. 

      Court may compare the disputed document. Section 73. 

      A judgment, a decree or order, order sheet of Court are public 

documents. (see AIR 1934 PC 157; 1978 ALJ 1141; AIR 1931 All 

364) 

 When the contents of a public document are to be proved before 

Court, the original need not be produced. Section 77. 

 All acts are presumed to be rightly done. (See maxim '' Omiria 

praesummuntur rite esse acta''). Section 79. 

 

      Presumption under section 90 is rebuttable.  It is after the 

document has been produced to its terms u/sec 91, that the 

provisions of section 92 come into operation, for purpose of 

excluding evidence of any oral argument or statement, for the 

purpose of contradicting, varying, adding, subtracting from its 

terms. 

         When terms of a document have been proved by producing 

the document, oral agreement cannot be proved to contradict the 

same. (Sec.92 and sec 100 as to know some exceptions to this rule). 

Sections 93 to 98 lay down rules regarding interpretation of 

documents with the aid of extrinsic evidence. 

      If a language of a document is plain, yet it turns out that there 

are more than one person or thing to which the description applies, 

oral evidence can be given to facts which show to which person or 

thing it is intended to apply. Section 96. 
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      Experts may be called to explain the meaning of terms of a 

document. Section 98. The person who is not a party to document 

can lead evidence of any facts tending to show contemporaneous 

agreement varying the terms of the document. Section 99. 

        Documents unmeaning in reference to existing fact evidence 

may be given to explain it. Section 95. When the language of a 

document may apply to only one of many facts evidence may be 

given as to which it applies. Section 96. 

    When the language applies partly to one existing fact and partly 

to another, evidence may be given as to which it applies. Sec.97. 

 Evidence may be given to show the meaning of illegible or not 

commonly intelligible character. Section 98. 

        Evidence may not be given to remove the ambiguity of the 

language. Section 93. 

 

          Generally, he who asserts or claims, he must prove it. 

Section 101. 

 

 Burden of proof rests on the person who who substantially asserts 

the affirmative of the issue not upon the person who denies it. 

Section 104. 

 

 The burden that arises from the pleadings depends upon the facts 

asserted or denied and is determined by the rules of substantive 

and statutory law or by presumption of law and fact. 

         Onus of proof in its primary means the duty of establishing a 

case. In its secondary sense the onus means no more than the duty 

of adducing evidence. 

         It is the duty of accused to prove the plea of alibi. 

        Accused is under no obligation to substantiate his defence 

version. 

 Generally, there is no presumption of advancement. 

      The burden of mala fides lies on the person who alleges it. 

 

      The burden of collusion lies on the person who alleges it. 

 In suit for specific performance of contract, burden lies on the 

defendant to prove that he is bona fide purchaser for value.  When 

the facts prima facie prove negligence, the burden lies on the 

defendant to prove that he was negligent. (Res ipsa loquitur). 

 
   In suit for damages the burden lies on the plaintiff. 

 When the defendant pleads that suit of plaintiff is time-barred, the 

burden lies on the plaintiff to prove the facts which would bring the 

suit within time. 
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    He who claims any exceptions, he has to prove the same. 

Section105. 

  If it is proved that a person has not been heard of for 7 (seven) 

years or more by those who would naturally have heard of him if he 

had been alive, law presumes that he is dead. Section 108. 

      Doctrine of 'Estoppel' applies only to Civil cases. Rule of 

Estoppel does not apply to '' Minor''. Rule of Estoppel is which stops 

a person from taking up different positions from what he stated 

earlier. 

       On issue of a fact or law which has been determined in 

previous proceedings cannot be raised in subsequent proceedings. 

Every person is competent to give evidence unless the Court 

considers that he is unable to understand the question put to him 

and is unable to give rational answer. Section 118. 

      Dumb witness may give evidence by writing, or by signs or by 

gestures. Sec.119. Law protects all information between wife and 

husband and hence no person can compel them to reveal what the 

other spouse communicated. 

     Section 122.  Lawyers cannot be compelled to disclose the 

contents of any document with which they came to know in the 

course of their job. 

       Judge has no power to excuse a witness from answering if the 

question is relevant to the matter in issue. Sec. 132. 

       Accomplice is competent witness against accused. Sec 133. 

 ''Evidence has to be weighed and not counted''. Sec.134 

 The testimony of a single witness is sufficient, if it is reliable, to 

prove a fact. Section 134. 

       Order in which are to be produced shall be regulated by law 

and practice for the time being relating to C.P.C and Cr. P.C. 

Sec.135. (see Order 18 of Code of Civil Procedure,1908 and 

Chapters XVIII, XIX, XXI, XXIII, & XXIV of Code of Criminal 

Procedure,1973 ) 

        Judge has to decide as to admissibility of evidence. Section 

136 

 No leading questions can be asked in Examination-in-Chief. 

Sec.137; However, with permission of court, leading question may 

be asked in examination-in-Chief. Section 142. 

       Leading questions can be asked in cross-examination. The 

questions in cross-examination must be related to relevant facts 

and facts in issue. 
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 Object of re-examination is to remove any doubt arose in cross 

examination and to enable the witness to clarify any contradiction. 

 New matter should not be introduced in re-cross examination. 

 In re examination the questions should be confined only to the 

matters arisen out of cross examination; leading questions cannot 

be asked in re-examination. 

 
 If any witness gives inconsistent or contradictory statement, he 

should not be declared as hostile. 

       No particular number of witnesses is needed to prove any fact. 

Sec.134. 

 Court empowers to compel a witness to answer to a relevant 

question. sec.147. 

 

 Court to decided if the witness has to answer a question. sec.148. 

 Question not to be asked in cross examination without reasonable 

grounds. Sec.149. 

        If Court opines that question is put by a counsel without 

reasonable ground, the court may make a report as to the matter to 

High Court. Section 150. 

 Court shall forbid any question or inquiry which it regards as 

indecent or scandalous. Section 151. 

          Court shall forbid any question which appears to be intended 

to insult or annoy a witness. Section152. 

           If a witness has answered at his credit, no evidence shall be 

given to contradict him. Yet if he answers falsely, he may afterwards 

be charged with giving false evidence. Section 153. 

           Evidence of hostile witness cannot be rejected wholesale. 

 Credit of a witness may be impeached in any way as provided 

u/sec 155. 

 Witnesses may refresh their memory, while examination. Section 

159. 

 

 When witness is summoned to produce any document, he shall 

produce the document before court; if any objection is raised as to 

its production, it should be decided by the court. Section 162. 

 

            Section 163 of Act is applicable to criminal cases as well as 

civil cases. 
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 The party calling for document is bound to give it as evidence, if 

required to do so.Section163. 

Section 164 does not apply to criminal proceedings. 

 Judge can ask any question he pleases to witness, at any time, 

whether it is relevant or irrelevant. Section 165. Though the section 

uses the word ''Judge'' but it must be construed to include even a 

Magistrate or any court authorised to take evidence. Section 165. 

Any question put by Judge must be so as not to frighten, coerce, 

confuse, intimidate the witness. Section 165.  

Different Kinds of Evidences & Witnesses under the Indian 

Evidence Act, 1872: 

Evidence includes everything that is used to determine or 

demonstrate the truth of an assertion. Giving or procuring evidence 

is the process of using those things that are either (a) presumed to 

be true, or (b) which were proved by evidence, to demonstrate an 

assertion‘s truth. Evidence is the currency by which one fulfills 

the burden of proof. 

In law, the production and presentation of evidence depends 

first on establishing on whom the burden of proof lays. Admissible 

evidence is that which a court receives and considers for the 

purposes of deciding a particular case. Two primary burden-of-proof 

considerations exist in law. The first is on whom the burden rests. 

In many, especially Western, courts, the burden of proof is placed 

on the prosecution. The second consideration is the degree of 

certitude proof must reach, depending on both the quantity and 

quality of evidence. These degrees are different for criminal and civil 

cases, the former requiring evidence beyond reasonable, the latter 

considering only which side has the preponderance of evidence, or 

whether the proposition is more likely true or false. The decision 

maker, often a jury, but sometimes a judge, decides whether the 

burden of proof has been fulfilled. After deciding who will carry the 

burden of proof, evidence is first gathered and then presented 

before the court. 

http://en.wikipedia.org/wiki/Truth
http://en.wikipedia.org/wiki/Legal_burden_of_proof
http://en.wikipedia.org/wiki/Legal_burden_of_proof
http://en.wikipedia.org/wiki/Preponderance_of_evidence
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Evidence 

The word ‗Evidence‘ has been derived from the Latin word 

‗evidere‘ which implies to show distinctly, to make clear to view or 

sight, to discover clearly, to make plainly certain, to certain, to 

ascertain, to prove. 

According to Sir Blackstone, ‗Evidence‘ signifies that which 

demonstrates, makes clear or ascertain the truth of the facts or 

points in issue either on one side or the other.  

According to Sir Taylor, Law of Evidence means through 

argument to prove or disprove any matter of fact. The truth of 

which is submitted to judicial investigation.  

Section 3 of The Indian Evidence Act, defines evidence in the 

following words- Evidence means and includes- 

(1)   All the statements which the court permits or requires to be 

made before it by witnesses, in relation to matters of fact under 

enquiry; such statements are called Oral evidence; 

(2)    All the documents including electronic records produced for 

the inspection of the court; such documents are called documentary 

evidence; 

The definition of Evidence given in this Act is very narrow because 

in this evidence comes before the court by two means only- (1)   The 

statement of witnesses.  (2)   Documents including electronic 

records. 

  But in them those things have not been included on which a 

Judge or a Penal authority depends for this position. 

The Hon‘ble Supreme Court of India in [ Sivrajbhan v. 

Harchandgir (AIR 1954 SC 564)] held ―The word evidence in 

connection with Law, all valid meanings, includes all except 

agreement which prove disprove any fact or matter whose 

truthfulness is presented for Judicial Investigation. At this stage it 

will be proper to keep in mind that where a party and the other party 

don’t get the opportunity to cross-examine his statements to ascertain 

the truth then in such a condition this party’s statement is not 

Evidence.” 

http://www.legalindia.in/wp-admin/post-new.php#_ftn2
http://www.legalindia.in/wp-admin/post-new.php#_ftn2
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Different Forms of Evidence 

(a)    Oral Evidence– Section 60 of the Indian Evidence Act, 1872 

prescribed the provision of recording oral evidence[ Indian Evidence 

Act, Ratanlal & Dhirajlal, Lexis Nexis Butterworths Wadhwa, 21st 

Edition, Nagpur]. All those statements which the court permits or 

expects the witnesses to make in his presence regarding the truth of 

the facts are called Oral Evidence. Oral Evidence is that evidence 

which the witness has personally seen or heard. Oral evidence must 

always be direct or positive. Evidence is direct when it goes straight 

to establish the main fact in issue[ Dr. J.J. Irani @ Jamshed J. Irani 

… vs State Of Jharkhand And Anr, 2006 (4) JCR 117 Jhr ]. 

(b)   Documentary Evidence– Section 3 of The Indian Evidence Act 

says that all those documents which are presented in the court for 

inspection such documents are called documentary evidences[ 

Indian Evidence Act, Ratanlal & Dhirajlal, Lexis Nexis Butterworths 

Wadhwa, 21st Edition, Nagpur]. In a case like this it is the 

documentary evidence that would show the actual attitude of the 

parties and their consciousness regarding the custom is more 

important than any oral evidence.[ Harihar Prasad Singh And Ors 

vs Balmiki Prasad Singh And Ors, 1975 SCR (2) 9326]   

    

(c)    Primary Evidence- Section 62 of The Indian Evidence Act says 

Primary Evidence is the Top-Most class of evidences. It is that proof 

which in any possible condition gives the vital hint in a disputed 

fact and establishes through documentary evidence on the 

production of an original document for inspection by the court. It 

means the document itself produced for the inspection of the court. 

In Lucas v. Williamshttp://www.legalindia.in/wp-admin/post-new.php - _ftn7 

Privy Council held ―Primary Evidence is evidence which the law 

requires to be given first and secondary evidence is the evidence 

which may be given in the absence of that better evidence when a 

proper explanation of its absence has been given.‖ [ Indian Evidence 

Act, Ratanlal & Dhirajlal, Lexis Nexis Butterworths Wadhwa, 21st 

Edition, Nagpur] 

(d)   Secondary Evidence– Section 63 says Secondary Evidence is 

the inferior evidence. It is evidence that occupies a secondary 

position. It is such evidence that on the presentation of which it is 

felt that superior evidence yet remains to be produced. It is the 

evidence which is produced in the absence of the primary evidence 

therefore it is known as secondary evidence.of[ Indian Evidence Act, 

Ratanlal & Dhirajlal, Lexis Nexis Butterworths Wadhwa, 21st 

Edition, Nagpur. 

http://www.legalindia.in/wp-admin/post-new.php#_ftn3
http://www.legalindia.in/wp-admin/post-new.php#_ftn3
http://www.legalindia.in/wp-admin/post-new.php#_ftn3
http://www.legalindia.in/wp-admin/post-new.php#_ftn4
http://www.legalindia.in/wp-admin/post-new.php#_ftn4
http://www.legalindia.in/wp-admin/post-new.php#_ftn5
http://www.legalindia.in/wp-admin/post-new.php#_ftn5
http://www.legalindia.in/wp-admin/post-new.php#_ftn5
http://www.legalindia.in/wp-admin/post-new.php#_ftn6
http://www.legalindia.in/wp-admin/post-new.php#_ftn6
http://www.legalindia.in/wp-admin/post-new.php#_ftn7
http://www.legalindia.in/wp-admin/post-new.php#_ftn8
http://www.legalindia.in/wp-admin/post-new.php#_ftn8
http://www.legalindia.in/wp-admin/post-new.php#_ftn8
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       If in place of primary evidence secondary evidence is admitted 

without any objection at the proper time then the parties are 

precluded from raising the question that the document has not 

been proved by primary evidence but by secondary evidence.  

 (e)    Real Evidence– Real Evidence means real or material 

evidence. Real evidence of a fact is brought to the knowledge of the 

court by inspection of a physical object and not by information 

derived from a witness or a document. Personal evidence is that 

which is afforded by human agents, either in way of disclosure or 

by voluntary sign. For example, Contempt Of Court, Conduct of the 

witness, behavior of the parties, the local inspection by the court. It 

can also be called as the most satisfactory witness. 

(f)    Direct Evidence– Evidence is either direct or indirect. Direct 

Evidence is that evidence which is very important for the decision of 

the matter in issue. The main fact when it is presented by 

witnesses, things and witnesses is direct, evidence whereby main 

facts may be proved or established that is the evidence of person 

who had actually seen the crime being committed and has 

described the offence. We need hardly point out that in the 

illustration given by us, the evidence of the witness in Court is 

direct evidence as opposed to testimony to a fact suggesting guilt. 

(g) Hearsay Evidence– Hearsay Evidence is very weak evidence. It 

is only the reported evidence of a witness which he has not seen 

either heard. Sometime it implies the saying of something which a 

person has heard others say. The Hon‘ble Bombay High Court 

adjudged ―Hearsay Evidence which ought to have been rejected as 

irrelevant does not become admissible as against a party merely 

because his council fails to take objection when the evidence is 

tendered.‖ So finally we can assert that Hearsay Evidence is that 

evidence which the witness has neither personally seen or heard, 

nor has he perceived through his senses and has come to know 

about it through some third perso( Indian Evidence Act, Ratanlal & 

Dhirajlal, Lexis Nexis Butterworths Wadhwa, 21st Edition, Nagpur). 

     There is no bar to receive hearsay evidence provided it has 

reasonable nexus and credibility[ Hasmukhlal V. Shah vs Bank Of 

India And Ors, (1997) 3 GLR 1891).. When a piece of evidence is 

such that there is no prima facie assurance of its credibility, it 
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would be most dangerous to act upon it. Hearsay evidence being 

evidence of that type has therefore, to be excluded whether or not 

the case in which its use comes in for question is governed by the 

Evidence Act.  

(h)     Motive:  In a very recent case, the Hon‘ble Supreme Court has 

held, ―In each and every case, it is not incumbent on the 

prosecution to prove the motive for the crime. Often, motive is 

indicated to heighten the probability of the offence that the accused 

was impelled by that motive to commit the offence. Proof of motive 

only adds to the weight and value of evidence adduced by the 

prosecution. If the prosecution is able to prove its case on motive, it 

will be a corroborative piece of evidence. But even if the prosecution 

has not been able to prove its case on motive that will not be a 

ground to throw the prosecution case nor does it corrode the 

credibility of prosecution case. Absence of proof of motive only 

demands careful of evidence adduced by the prosecution. In the 

present case, absence of convincing evidence as to motive makes 

the court to be circumspect in the matter of assessment of evidence. 

(VIJAY SHANKAR v. STATE OF HARYANA A.I.R 2015 SUPREME 

COURT 3686)   

(i) Judicial Evidence– Evidence received by court of justice in 

proof or disproof of facts before them is called judicial evidence. The 

confession made by the accused in the court is also included in 

judicial evidence. Statements of witnesses and documentary 

evidence and facts for the examination by the court are also 

Judicial Evidence. 

(j)   Non-Judicial Evidence– Any confession made by the accused 

outside the court in the presence of any person or the admission of 

a party are called Non-Judicial Evidence, if proved in the court in 

the form of Judicial Evidence.      

(k) Last seen theory: Evidence of witness who went in midnight 

from one village to another allegedly saw accused coming out of 

room of the deceased. The trial court  as well as the High Court 

based the conviction of the appellant mainly on the evidence of 

P.W.11 who alleged saw the appellant coming out of room of 

deceased. Evidence of P.W.11 is assailed contending that he is not 

reliable witness. The version of P.W.11 that he had identified the 

appellant from a distance of twenty five feet in the moonlight and 

also in the light of electric bulb fixed in courtyard of room. It is 

quite improbable that in the night such a long distance P.W.11 was 

able to identify the accused.  Para 14 (VIJAY SHANKAR v. STATE 

OF HARYANA A.I.R 2015 SUPREME COURT 3686).  
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(l)    PRESUMTIONS OF EVIDENCE:  Presumption of death under 

section 108 could be made only when it was proved at the time 

when the presumption was raised that the person concerned had 

not been heard of for seven years by certain persons. If there is no 

evidence of this on record,  Section 108 does not apply to the case 

and it is to be decided by applying section 107.  

Presumption as to legitimacy of a child raised under section 

112 is conclusive and it can be rebutted only by sufficient and 

satisfactory evidence.  Section 112 refers to point of time of birth of 

child as deciding factor regarding its legitimacy and not to time of 

his conception, later point of time has to be considered only to see 

whether husband had or had no access to mother. Evidence that 

child is born during wedlock is sufficient to establish its legitimacy 

and shift burden of proof to party seeking to establish contrary. 

          Presumption under section 113 A: After the introduction of 

section 113A in Evidence Act permission is given to the Court to 

draw presumption that such suicide had been abetted by her 

husband in certain conditions. One of the conditions is that the 

suicide should have been committed by the wife within a period of 

seven years from date of her marriage. The other condition is that it 

would be shown that wife was subjected to cruelty. If these 

conditions are available then ―having regard to all other 

circumstances of the case‖ Court is given the discretion to presume 

that such suicide had been abetted by her husband.(2001(5) 

Supreme 677(SC). 

 Presumption as to dowry death under section 113 B:   For the 

operation of the presumption as dowry death, the prosecution must 

prove that  ‗soon before her death‘ victim was subjected to cruelty 

or harassment in relation to demand for dowry. The main objective 

of section 113 B is to check the evils of society regarding the 

harassment and ill-treatment given to woman by the groom and his 

family. If a woman (married) dies in unnatural death within 7 years 

of marriage at the matrimonial home as a result of unsavory 

demands of dowry, the presumption under section 113B would be 

raised. For raising presumption under section 11B of the Act, 

accused can be convicted only if soon before death, accused has 

demanded dowry or on not fulfilling demand, woman is being 

harassed or tortured. 

 
(m)  Electronic Evidence: ADMISSIBILITY OF ELECTRONIC 
EVIDENCE: 
Analyze  Cyber Law, Cyber Crime, Cyber Forensics & Cyber 
Warfare. 
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Recent Credit Card Frauds: A rising threat to Global Banking 
Industry. 
 Challenges for Legal Fraternity and Judicial Reforms. 
  Due to enormous growth in e-governance throughout the 

Public and Private Sector, Electronic Evidence have involved into a 

fundamental pillar of Communication, processing and 

documentation. These various forms of electronic evidence are 

increasingly being used in both Civil & Criminal Litigations. During 

trials, Judges are often asked to rule on the admissibility of 

electronic evidence and it substantially impacts the outcome of civil 

law suit or conviction/acquittal of the accused. The Court continue 

to grapple with the new electronic frontier as the unique nature of 

e-evidence, as well as the case with which it can be fabricated or 

falsified, creates hurdle to admissibility not faced with the other 

evidences. The various categories of electronic evidence evidence 

such as website dats, social network communication, e-mail, 

SMS/MMM and computer generated documents poses unique 

problem and challenges for proper authentication and subject to a 

different set of views. 

 The Indian Evidence Act has been amended by virtue of 

Section 92 of Information Technology Act,2000 (Before amendment). 

Section 3 of the Act was amended and the phrase ―All documents 

produced for inspection of the Court‖ were substituted by ―All 

documents including electronic records produced for the inspection 

of the Court‖. Regarding the documentary evidence, section 59, for 

the words ―Content of documents‖ the words ―Content of documents 

or electronic records‖ have been substituted and sections 65A and 

65B were inserted to incorporate the admissibility of electronic 

evidence. 

    IN ANVAR P.V. Vs. P.K.BASHEER AND OTHERS (MANU 

/SC/0834/2014) In a significant Judgment, the Hon‘ble Supreme 

Court while settling the earlier controversies arising from the 

various conflicting judgments as well as the practices being followed 

in various HIGH Courts and trial courts as to the admissibility of 

the Electronic Evidence.  The Apex Court has interpreted Sections 

22A, 45A, 59, 65A & 65B of the Evideence Act and held that 

secondary data in CD/DVD/Pen Drive are not admissible without a 

certificate under section 65B(4) of Evidence Act.  It has been 

elucidated that electronic evidence without certificate under section 

65B cannot be proved by oral evidence and also the opinion of the 

expert under section 45A Evidence Act cannot be resorted to make 

such electronic evidence admissible. IT was further held that all 

these safeguards are taken to ensure the source and authenticity, 

which are the two hallmarks pertaining to electronic records sought 
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to be used as evidence. Electronic records being more susceptible to 

tampering, alteration, transportation, excision, etc.,  without such 

safeguards, the whole trial based on proof of electronic records can 

lead to travesty of  JUSTICE. . 

     

Conclusion: The admissibility of the secondary electronic evidence 

has to be adjudged with the parameters of Section 65B of Evidence 

Act and the proposition of the law settled in the recent Judgment of 

Apex Court and various High Courts as discussed above. The 

proposition is clear and explicit that if the secondary electronic 

evidence is without a certificate under section 65B of Evidence Act, 

it is not admissible and any opinion of the forensic expert and the 

deposition of the witness in the court of law cannot be looked into 

by the Court. However, there are few gaps which are still unresolved 

as what would be the fate of secondary electronic evidence seized 

from the accused wherein, the certificate u/s 65B of Evidence Act 

cannot be taken and the accused cannot be made witness against 

himself as it would be violative of the Article 19 of the Constitution 

of India. 

 

(n)   Defense Evidence– Defense side in a criminal proceeding is 
opposing or denial of the truth or validity of the prosecutor‘s 
complaint, the proceedings by a defendant or accused party or 
his legal agents for defending himself. A witness summoned on 
the request of the defending party is known as a Defense 
Witness. 

(O)   Solitary Evidence:  ―Indeed, conviction can be based on 
the testimony of a single eye witness and there is no rule of law 
or evidence which says to the contrary provided the sole 
witness passes the test of reliability. So long as the single eye-
witness is a wholly reliable witness the courts have no 
difficulty in basing conviction on his testimony alone. 
However, where the single eye witness is not found to be a 
wholly reliable witness, in the sense that there are some 
circumstances which may show that he could have an interest 
in the prosecution, then the courts generally insist upon some 
independent corroboration of his testimony, in material 
particulars, before recording conviction. It is only when the 
courts find that the single eye witness is a wholly unreliable 
witness that his testimony is discarded in toto and no amount 
of corroboration can cure that defect.‖ 

(p)  Circumstantial Evidence or Indirect Evidence– There is no 
difference between circumstantial evidence and indirect evidence. 
Circumstantial Evidence attempts to prove the facts in issue by 
providing other facts and affords an instance as to its existence. It 
is that which relates to a series of other facts than the fact in issue 
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but by experience have been found so associated with the fact in 
issue in relation of cause and effect that it leads to a satisfactory 
conclusion. 

        In Hanumant v. State of Madhya Pradesh[ Hanumant v. State 
Of Madhya Pradesh (AIR 1995 SC 343], The Hon‘ble Supreme Court 
Observed, ―In dealing with circumstantial evidence there is always 
the danger that suspicion may take the place of legal proof. It is well 
to remember that in cases where the evidence is of a circumstantial 
nature the circumstances from which the conclusion of guilt is to be 
drawn should in the first instance, be fully established and all the 
facts so established should be consistent only with the hypothesis of 
the guilt of the accused. In other words there can be a chain of 
evidence so far complete as not to leave any reasonable ground for a 
conclusion consistent with the innocence of the accused and it must 
be such as to show that within all human probability the act must 
have been done by the accused.‖ 

     In the case of Ashok Kumar v. State of Madhya Pradesh[ Ashok 

Kumar v. State Of Madhya Pradesh (AIR 1989 SC 1890)], the 

Hon‘ble Supreme Court held- 

(1)   The circumstances from which an inference of guilt is sought to 
be drawn must be cogently and firmly established. 
(2)    Those circumstances should be of a definite tendency unerringly 
pointing towards the guilt of accused. 
(3)   The circumstances, taken cumulatively should from a chain so 
complete that there is no escape from the conclusion that within all 
human probability the crime was committed by the accused and none 
else. 
(4)   The Circumstantial Evidence in order to sustain conviction 
must be complete and incapable of explanation on any other 
hypothesis than that of the guilt of the accused and such evidence 
should not only be consistent with the guilt of the accused but should 
be inconsistent with his innocence. 

 (q)  Hostile Evidence-The witness who makes statements 
adverse to the party calling and examining him and who may 
with the permission of the court, be cross examined by that 
party. Now it is true that in Coles v. Coles[24], and it may be in 
other cases, a hostile witness has been described as a witness 
who from the manner in which he gives his evidence shows 
that he is not desirous of telling the truth to the Court. This is 
not a very good -definition of a hostile witness and the Indian 
Evidence Act is most careful in Section 154 not to restrict the 
right of ‗cross-examination‘ even by committing itself to the 
word ‗hostile‘. 

In State of U.P. v, Ramesh Prasad Misra (2 supra) the 
Supreme Court held that the evidence of a hostile witness 
would not be totally rejected if spoken in favour of the 
prosecution or accused, but it can be subjected to close 
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scrutiny and that portion of the evidence which is consistent 
with the case of the prosecution or defense may be accepted. In 
Balu Sonba Shinde v. State of Maharashtra 2003 SCC (Crl.) 112 
the Supreme Court held that the declaration of a witness to be 
hostile does not ipso facto reject the evidence. The portion of 
evidence being advantageous to the parties may be taken 
advantage of, but the Court should be extremely cautious and 
circumspect in such acceptance. The testimony of hostile 
witness has to be tested, weighed and considered in the same 
manner in which the evidence of any other witness in the case.  

     
(r) Dead person Evidence: Statement of dead person (Dying 

declaration): Dying Declaration is an important piece of evidence. 

Though the term dying declaration is not defined in Evidence Act, 

but the Hon‘ble Supreme Court in case of RAM BIHARI YADAD V. 

STATE OF BIHAR(A.I.R 1988 S.C.1850) defined dying declaration  

as, ―the dying declaration is the statement made by a person who is 

dead, as to cause of his death or as to any circumstances of 

transaction which resulted in his death, in case in which his death 

comes into question, such statements are relevant under section 32 

of the Evidence Act, whether the person who made there was or was 

not, at the time when they were under expectation of death and 

whatever may be the nature of proceedings in which the cause of 

his death comes into question.‖ Being an importance piece of 

evidence, convictions can be based solely on the dying declaration. 

It is based on the principles that dying declarations are made 

in the extremity when the party is at the point of death, and every 

hope of this world has gone, when every motive to falsehood is 

silenced and the mind is induced by the most powerful 

considerations to speak the truth only. Section 32(1) has been 

enacted by the Legislature advisedly as a matter of necessity as an 

expression to the general rule that ―hearsay evidence‖ is ―no 

evidence‖ and the evidence which cannot be tested by cross-

examination of witness is not admissible in the Court of Law. 

  What statements would amount to ―circumstances of 

transaction‖ stated in Section 32(1) of the Evidence Act, 1872. The 

PRIVY COUNCIL in PAKALA NARAYANA SWAMI VS. EMPEROR ( 

A.I.R. 1939 PRIVY COUNCIL 47 ) HELD, ―Circumstances of the 

transaction‖ is a phrase no doubt that conveys a some limitations. 

It is not as broad as the analogous use in ―circumstances of the 

transaction‖ which includes evidence of all relevant facts. It is on 

the other hand narrower than ―res gestae‖. ―Circumstances must 

have some proximate relation to the actual occurrence and must be 

of the transaction which must resulted in the death of the 

declarant. Statement made by the deceased that he was proceeding 

to the spot where he was in fact killed, or as to his reasons for so 
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proceeding, or that he was going to meet a particular person, or 

that he had been invited by such person to meet him would each of 

them be circumstances of the transaction, and would be so whether 

the person was unknown, or was not the person accused. Such a 

statement might indeed be exculpatory of the person accused. The 

statement admissible under section 32(1) may be made before the 

cause of death has arisen, or before the deceased has any reason to 

anticipate being killed.‖ The aforesaid decision of the Privy Council 

was followed in PUBLIC PROSECUTOR V. MUNIGAN.( A.I.R. 1941 

MADRAS 359) Reference of this case is there in several decisions of 

the Hon‘ble Supreme Court and is being referred to even in latest 

cases ie., SUDHARA V. STATE OF MAHARASHTRA (A.I.R. 2000 S.C 

2602: KANS RAJ V.STATE OF PUNJAB (A.I.R. 2000 S.C.2324).   

MENTAL AND PHYSICAL FITNESS OF THE DECLARANT. 

 Gradually, widening the scope of dying declaration and 

admissibility of its evidence, the Hon‘ble Supreme Court has looked 

upon very crucial issue of mental and physical fitness of the 

declarant while giving dying declaration. As Court has given 

emphasis to ensure that declaration is not been made under 

pressure and no prompting should be made while recording the 

declaration.  In LAXMAN V. STATE OF MAHARASHTRA (A.I.R.2002 

S.C.2973), THE Constitution Bench of Hon‘ble Supreme Court has 

resolved the conflict between its judgments in PAPARAMBAKA 

ROSAMMA VS STATE OF ANDHRA PRADESH (A.I.R. 1999 

S.C.3455) and KOLI CHUNILAL SAVJI VS. STATE OF GUJARAT 

(A.I.R. 1999 S.C. 3695), On the point of endorsement/certification 

by the Doctor as to the mental and physical fitness of the declarant.  

In the former, the dying declaration was recorded by the Magistrate 

who has made a note that the declarant was conscious on account 

of which the Court concluded it is to be unsafe to accept the dying 

declaration, which though had other serious lacunae.  In the later, 

it was held that the ultimate test was whether dying declaration 

could be held be truthful and voluntary and the recording Officer 

concerned must find beforehand that the declarant was in a fit 

condition to make the statement and in earlier Judgment of the 

Apex Court in RAVI CHANDER VS. STATE OF PUNJAB( A.I.R.1998 

S.C. 925).  

       Holding out the opinion of the Doctor on the question of the 

ability of the declarant to talk immediately after occurrence was not 

conclusive. The Hon‘ble Supreme Court has ruled that the absence 

of certification of the Doctor as to the fitness of the mind of the 

declarant would not render the dying declaration unacceptable. The 

essential requirements are that the person who records it must be 

satisfied that the deceased was in a fit state of mind. Certification 
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by the Doctor is only a rule of caution. Voluntary and truthful 

nature of the dying declaration can be established otherwise. 

(s) Power of Judge to elicit Evidence to ascertain truth under 

section 165: Power of Judge to put questions to witness to elicit 

truth. A Judge is expected to actively participate in the trial, elicit 

necessary materials from witnesses at the appropriate context 

which he feels necessary for reaching the correct conclusion. This is 

nothing which inhibits his power to put questions to the witnesses, 

either during chief examination or cross-examination or even 

during re-examination to elicit truth. If a Judge felt that a witness 

has committed an error or a slip it is the duty of the Judge to 

ascertain whether it was so far to err is human. It is useful exercise 

for Judge to remain active and alert so that errors can be 

minimized. (A.I.R.1997 S.C.1023: A.I.R 2011 S.C.726). 

 Under section 165 the parties have no right to cross-examine 

any witness except with the permission of the Court.  No doubt, the 

discretion will have to be exercised judicially and ordinarily the 

Judge would given the requisite permission if the answers given are 

adverse to the party who seeks the said permission. Under Proviso 

(2) of section 165, a Judge has the power of asking irrelevant 

questions to a witness if he does so in order to obtain proof of 

relevant facts, but if he asks questions with a view to criminal 

proceedings. While theoretically the powers of the Judge are 

limitless and unfettered, certain principles have come to be 

recognized which he must follow as to the manner in which he 

exercises the power. He must not take side, but, he must not also 

―descend into the arena‖ and forsake the judicial calm for the zeal of 

a combatant. (A.I.R. 1968 S.C. 178).  

Conclusion : In this context, I deem that it is apt to 

remember a famous observation: ''Rules of procedure 

without rules of content are empty, while rules of 

content without rules of procedure are blind''. I, 

therefore, hope this Paper is useful to our Brother and 

Sister judicial officers, lawyers, and others who seek 

information as to the principles and rules of law of 

evidence. Thus we can finally conclude that in order to 

provide justice Evidence and witnesses are very 

necessary and they hold a very important place in the 

Law. With the help of Evidence the judge reaches a 

verdict. 

-----xXx----- 
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1. INTRODUCTION 

a) The object of the study of the law of evidence: 

b) Are such rules necessary?   

c) The law of evidence is the lex fori 

d) The law of evidence is the same in civil and criminal 

proceedings 

 

2. RELEVANCY AND ADMISSIBILITY OF EVIDENCE – 

a) What is ‗Fact‘? 

b) What is ‗Fact in issue‘ 

c) What is a ‗Relevant fact 

3. RELEVANCY OF FACTS: 

1. Relevancy of facts in general  – Secs. 5 to 16 

2. Admissions and confessions  – Secs. 17 to 31 

3. Statements by persons who cannot be called as witnesses – 

Secs. 32 & 33 

4. Statements made under special circumstances  - Secs. 34 
to 38 

5. How much of a statement is to be proved -  Sec.39 

6. Judgments of Courts of Justice, when relevant – Sec.40 to 44 

7. Opinions of third persons, when relevant – Secs. 45 to 51 

8. Character when relevant – Sec.52 to 55 

 

4. Appreciation of E-Evidence(Electronic Evidence) 

1.  Digital evidence or electronic evidence 

2. EVIDENCE IS FOUND IN: 

(a) e-mails 

(b) Digital photographs  

(c) ATM transaction logs 

(d) Word processing documents 

(e) Instant message histories 

(f) Files saved from accounting programs spreadsheets 

(g) Internet browser histories 

(h) Databases Contents of computer memory 

(i) Computer backups 

(j) Computer printouts 

(k) Digital video or audio files. 

 

5. Difference between relevancy and admissibility 

6. Conclusion. 
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INTRODUCTION: 

 The legal system in any country inherently forms part of a social system.  
It is naturally as a result of which reflects or at least is expected of reflecting, 
the essential aspects like traditions, customs, practices culture and the like.  It 

is so because, it is all about people and for the people.   

a) The object of the study of the law of evidence: Of what matters witnesses can 

speak, who are competent witnesses, on whom does the burden of proving the case 

lie, is it on the person asserting the existence of facts or on the person denying 

their existence, how is the knowledge of the witness to be placed before the court, 

how is his version tested by the adverse party, and similar other questions 

necessarily arise, and there must be precise rules answering these questions. The 

Indian Evidence Act contains all such and other connected rules. 

b) Are such rules necessary?  If there are no rules at all, then no case will ever be 

decided. It would take years before the simplest case is decided and justice would 

become a mockery. Further if you leave it to the court to decide on each occasion 

what matters are connected with the matter in controversy and, therefore, should 

be looked into by the court, there will be great uncertainty as to relevant matters, 

depending upon the patience of the Judge. And, it is well-known that the system of 

jurisprudence is best which leaves least to the Judge and the Judge is the best 

who relies least upon himself, rules become absolutely necessary, both from the 

point of view of time as well as of certainty. 

c) The law of evidence is the lex fori: The law of evidence is a part of law of 

procedure, i.e., the procedure which a court has to follow. This is expressed by 

saying that it is the law of the forum (or court) or the lex fori. This is purely a 

matter of convenience. 

d) The law of evidence is the same in civil and criminal proceedings: But there 

are certain sections of the Act which apply exclusive to civil cases, some to criminal 

cases. Sections 24 to 30 dealing with confessions, Sections 53 and 54 dealing with 

character of an accused person, Section 120 dealing with the competency of a 

spouse as a witness for the other spouse, and Section 155 dealing with the 

character of the prosecutrix in cases of rape or attempt to ravish, are sections 

exclusively applicable to criminal cases. Sections 52 and 55 dealing with the 

character of parties, and Sections 115 to 117 dealing with estoppel, apply 

exclusively to civil cases. 

2.    RELEVANCY AND ADMISSIBILITY OF EVIDENCE -  

 The expressions ‗relevancy‘ and ‗admissibility‘ are often taken to be 

synonymous. But they are not the same. Their legal implications are different. 

All admissible evidence is relevant but all relevant evidence is not admissible. 

Relevancy is the genus of which admissibility is the species.  

 The golden rule of admissibility is that all evidence which is relevant is 

admissible and that which is irrelevant is inadmissible.  However, Stephen 

quite explicitly and deliberately incorporated that under Evidence Act, under 

certain circumstances, though the evidence is irrelevant, it can be made 
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admissible (Section 165) and relevant evidence also can be made inadmissible. 

(A voluntary confession recorded by a policy officer under S.25)   

(a) What is ‗Fact‘? ‗Fact‘ means an existing thing, event or action. The event or 

fact which is likely to occur in future and which neither occurred in the past 

nor is occurring at present, do not amount to ‗fact‘ within the meaning of 

I.E.Act. 

As per I.E.Act, the fact is divided into two categories as following:- 

Fact: 

Physical Facts (External facts)  

Psychological facts (Internal facts) [they can be perceived by five senses]  

[they are subject to consciousness] 

Positive facts Negative facts 

As per Sec.3 of Indian Evidence Act, Fact means and includes ---- 

(i) Any thing, state of things or relation of things, capable of being perceived by 

the senses. [Physical fact] 

These facts have their seat in some inanimate being or animate being, but such 

animate being should not be constituted by virtue of qualities. 

(ii) Any Mental condition of which any person is conscious [Psychological fact]. 

For example- a) A has a good reputation in his locality. b) A fraudulently sold 
his car to B. c) A has a bad opinion about B. The feelings, opinions etc. can‘t be 
perceived by the senses but can be felt by the mind, so these are psychological 

facts. These facts have their seat in an animate being by virtue of the qualities 
which constituted it as animate. 

Psychological facts can further be divided into two categories, namely, positive 
facts and negative facts. Positive or affirmative facts:- These facts are those 
facts whose existence are positive or affirmative.  

 
It is pertinent to mention that in the law of evidence ‗Facts‘ include- 

(i) the factum probandum (i.e. principal fact to be proved) and 

(ii) the factum probans (i.e. the evidentiary fact from which the principal fact 

follows immediately or by inference) 

 

(b) What is ‗Fact in issue‘? As per Sec.3 of Indian Evidence Act, the 

expression ‗fact in issue‘ means and includes--- Any fact from which --- 

(i) By itself or 

(ii) In connection with other facts the existence, non-existence, nature or extent 

of -  

a) any right or 

b) any liability or 

c) any disability 

Whether asserted or denied in any suit or proceeding, necessarily follows. 

Now, in the instant case, it may be found that the court holds A liable for 

criminal breach of trust, it has to decide--- 
(i) Whether A handed over Rs.2 lakhs to B. 

(ii) Whether A worked on the day in office. 
(iii) Whether B worked on the day and distributed the money to the labourers. 
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From 

a) The fact that A handed over the 
amount of Rs.2 lakhs to B.  

b) The fact that A did not work in the 
office on that day 
c) The fact that B worked and distributed 

the money to the labourers on that day. 

The guilt or innocence of A 

follows and so these are facts in 
issue in the trial of A for criminal 
breach of trust. 

 

(c) What is a ‗Relevant fact‘? As per Sec.3 of Indian Evidence Act, One fact is 

said to be relevant to another when one is connected with the other in any 

of the ways referred to in the provisions of I.E.Act relating to relevancy of 

facts. 

Sec.5 to Sec.55 of Indian Evidence Act provides several ways in which one fact 

may be connected with the other fact and there from the concept of relevant fact 

can be meted out. If a fact is not so connected, it is not a relevant fact.  All facts 

are relevant which are capable of affording any reasonable presumption as to 

fact in issue or the principal matter in dispute. 

The I.E.Act does not give any specific definition of ‗relevancy‘ or ‗relevant 

fact‘. It simply describes when one fact becomes relevant to another fact. 

 Sir Stephen opines that the ‗relevancy‘ means connection of events as 

cause and effect. Generally the facts relevant to an issue are those facts which 

are necessary for proof or disproof of a fact in issue. Such facts may be given in 

evidence directly or inferentially. 

What is really meant by ‗relevant fact‘ is a fact that has a certain degree 

of probative force. They themselves are not facts in issue but may affect the 

probability of fact in issue.  Relevant facts are subsidiary or collateral in 

nature, but pertinent or probable in giving rise to an inference of right or 

liability by a process of reasoning.   A fact may be relevant as it has 

connection with the fact in issue, but still it may not be admissible. For 

example, communication made by spouses during marriage or professional 

communication, communication made in official capacity relating to affairs of 

state etc. are not admissible though they may be relevant. 

3.  RELEVANCY OF FACTS: 

 Relevancy of facts are dealt under Part-II of Indian Evidence Act 
containing Secs.5 to 55.  For the convenience   they could be dealt under the 

following heads: 

1. Relevancy of facts in general  – Secs. 5 to 16 

2. Admissions and confessions  – Secs. 17 to 31 

3. Statements by persons who cannot be called as witnesses – Secs. 32 & 
33 

4. Statements made under special circumstances  - Secs. 34 to 38 

5. How much of a statement is to be proved -  Sec.39 

6. Judgments of Courts of Justice, when relevant – Sec.40 to 44 

7. Opinions of third persons, when relevant – Secs. 45 to 51 

8. Character when relevant – Sec.52 to 55 
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1. RELEVANCY OF FACTS IN GENERAL  – Secs. 5 to 16: 

Sec.5: Evidence may be given of facts in issue and relevant facts – 

Evidence may be given in any suit or proceeding of the existence or non-existence 
of every fact in issue and of such other facts as are hereinafter declared to be 
relevant, and of no others. 

 This is the guiding star for Part-II under the heading ‗of relevancy of 
facts‘. 

I. It is the duty of the Court to exclude all irrelevant or inadmissible 
evidence, even if no objection is given by the parties as to the 
admissibility. 

II. The object of this provision is to restrict the scope of judiciary 
examination to certain boundaries beyond which it cannot travel.  This 

section is to prohibit irrelevant facts, which have no bearing on facts in 
issue from being proved resulting in the loss of precious time of court.   

III. The relevancy of facts as provided in Secs.6 to 55 are only relevant for 

the purpose of leading evidence, recording evidence and appreciating 
evidence to decide the facts in issue. 

 

SEC. 6:  Relevancy of facts forming part of same transaction – Facts which, 
though not in issue, are so connected with a fact in issues as to form part of the 
same transaction, are relevant, whether they occurred at the same time and 
place or at different times and places. 

I. The principle laid in Sec.6 of I.E.A. is called the doctrine of res-gestae.  

This means things done including words spoken forming part of the 
same transaction.   

II. ‗Transaction‘ means a group of facts so connected together as to be 

referred to by a single legal name, such as a crime, a contract, wrong or 
any other subject of inquiry, which may be an issue. 

III. Principle of Res gestae— in English law all facts which are connected 
through ‗part of the same transaction‘ they are called as evidence of ‗res 
gestae‘, however in India such facts are codified from section 6 to section 

11. Res Gestae in IEA are: 

 Facts forming part of same transaction (section 6) 

 Facts which are occasion, cause or effect of facts in issue (Section 7) 

 Facts suggesting Motive, preparation and previous or subsequent 

conduct (Section 8) 

 Facts necessary to explain or introduce relevant facts (section 9) 

 Things said or done by conspirator in reference to common design 

(Section 10) 

 When Facts not otherwise relevant become relevant because these 

facts make other facts in issue or any relevant fact either highly 

probable or highly improbable (section 11) 
 

IV. Conditions for admissibility u/s 6 of I.E.A.: 
   Facts forming part of same transactions (Section 6): 

 All facts which are connected with the ‗facts in issue‘ due to: 

1. Proximity of time 

2. Proximity of place 

3. Continuity of action 

4. Community of purposes, whether happen at same time and place or 

different time and different place 

 are said be ‗part of the same transactions‘. 

V. In order to make statement admissible u/s 6 as forming part of the same 
transaction the following conditions have to be fulfilled: 
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i) The statement must explain, elucidate or characterize the incident in 
some manner. 

ii) The statement must be spontaneous or contemporaneous, but not a 
mere narrative of a completed past event. 

iii) The statement must be a statement of fact but not a statement of 
opinion. 

iv) The statement must have been made either by a participant in the 

transaction or by a person who has himself witnessed the transaction. 

v) The statement made by the bystander would be relevant only if it is 
shown that he was present at the time of the happening of the event and 

witnessed the same. 

 The rational u/s 6 is on account of the spontaneity and immediately of 

such statement or fact must be a part of the same transaction.  In other 
words, such statement must have been made contemporaneous with acts 
which constitute the offence or atleast immediately thereafter.  If there is 

interval, however slight it may be, which was sufficient enough for 
fabrication that the statement is not part of the same transaction 

(Gantela Vijayavardhana Rao vs. State of A.P. – AIR 1996 S.C. 2791) 

 The principle of res geste mentioned in illustrations No. 1 to Sec.6 has 
been followed to accept the statement made by one witness (Kantha Devi) 

was admitted u/s 6 of I.E.A., on account of its proximity of time to the 
act of murder. (Ratan Singh vs. State of H.P. - AIR 1997 S.C. 768) 

 In appreciating the evidence against the accused the prime duty of a 

Court is firstly, to ensure that the evidence is legally admissible, that the 

witnesses who speak to it are credible and have no interest in implicating 

him or have ulterior motives, reported in (AIR 1972 SC 975 in H.P. 

Administration V. Om Prakash) 

Sec.7  Facts which are occasion, cause or effect of facts in issue : 

These facts are those which provide either occasion or cause or create effect 

over ‗facts in issue‘. For example in murder case, ‗presence‘ of accused and 

victim at the place of occurrence at same time or accused ‗having gun‘, at given 

time, or ‗altercation between‘ accused and victim are the facts proving 

occasion, and thus they are relevant in this section. ‗Firing‘ of bullet is cause of 

death, so ‗firing‘ as such is a relevant fact; ‗firing of bullet‘ may have effect of 

causing death or serious injuries, here injuries or death is effect of ‗firing of 

bullet‘, so such injuries are relevant facts. 

I. Principles: 

 Human experience may help in dealing with the occasion, cause or effect 
of facts in issue. 

 First natural step u/s7 of IEA is to ascertain whether there were facts at 
hand calculated to produce or afford opportunity for its occurrence or 
facts which its occurrence was calculated to produce. 

 This section provides for the admission of several classes of facts which 
are connected with the transaction under inquiry in particular modes, 
such as: 

i) as being the occasion or cause of a fact; 

ii) as being its effect; 

iii) as giving opportunity for its occurrence; and 

iv) as constituting state of things under which it happened. 
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 In case of murder, marks produced near the place of scene of crime by 
the accused and the deceased on account of struggle between them; the 

finger prints or foot prints found at the scene of crime are relevant under 
this section. 

 The principle under this section is one of the exceptions recognized 
under the executive rules of evidence.  They are: 

i) evidence of facts similar to but not part of the main fact, is not, in 

general, admissible to prove its existence; 

ii) hearsay evidence is not admissible 

iii) evidence of opinion is not admissible 

iv) evidence of character is not admissible in either civil or criminal 
proceedings, when character is not in issue. 

II. Similar unconnected facts: 

 Generally it is not admissible to prove the fact in issue by showing that 
facts similar to it, but not part of the same transaction, have occurred on 

other occasions.   Facts, which are sought to be made relevant merely 
from their general similarity to the main fact or transaction, and not from 

some specific connection therewith, are not admissible to show its 
existence.   

 

III. Dissimilar facts: 

 Similar facts under the present rule are inadmissible, whether proved by 
the direct admissions of the party himself or by independent witnesses.  

So, dissimilar facts are admissible to disprove the main fact, eg, skill on 
other occasions to disprove negligence, honest act to disprove fraudulent 

one, or specific acts of bravery to disprove specific acts of cowardice. 

Illustration (a): The facts mentioned in this illustration are relevant as giving 
occasion or opportunity or being the cause. 

Illustration (b): The facts mentioned in this illustration are relevant as 
effects of the fact in issue.  This is an instance of real 
evidence. 

Illustration (c): The facts mentioned in this illustration are relevant as 
constituting the state of things under which the alleged fact 

in issue happened, and as affording opportunity. 

 The contemporaneous dialogue between the bribe-giver and the accused 
forms part of res-gestae and is relevant and admissible under Sec.8 of 

Indian Evidence Act.  The dialogue is proved by the bribe-giver and the 
Tape-record of the same corroborates his testimony.  The Tape-record 

conversation is relevant fact and is admissible under Sec.7 of Indian 
Evidence Act, reported in (Yusuf Alli V. State of Maharashtra reported in 
AIR 1968 SC 147) 

 The conversation in Tape-recorder is relevant and admissible in another 
decision reported in (R.M.Malkani V. State of Maharashtra in AIR 1973 
SC 157). 

 

Sec.8  Facts suggesting Motive, preparation and previous or subsequent 

conduct: 

Facts suggesting motive (say example previous fighting, property dispute, love 

affair, family dispute, business rivalry etc.) or preparation (say example just 

before the murder accused purchased a gun or bullets, or took training for 

shooting, or in case of forgery, he purchase few stamp papers to forged a sale 

deed etc) or conduct, whether previous or subsequent of the parties are also 
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relevant (examples of previous conducts like, previous attempts, any fights; 

example of subsequent conduct such as being missing from house after 

committing murder, suspicious act of hiding himself or certain goods used for 

the offence etc.) 

It is important to note that conducts of parties as well as their agents both are 

relevant in any suit or proceeding. 
 This section is an amplification of the principle in Sec.7.   
 Generally there cannot be any action without motive.  Motive influences 

in mind.  Motive stimulates, incites an action.  Motive is totally different 
from intention.   

 The stages of crime generally are – i) intention    ii) motive   iii) 
preparation   iv)attempt   v) act or omission completed.  

 

I. Motive: 

 Motive, according to Murray‘s Dictionary, is 

― that which moves or induces, a person to act in a certain way; a desire, 

fear, or other emotion, or a consideration of reason which influences or 
tends to influence, a person‘s volition; also often applied to contemplated 

result or object, the desire of which tends to influence volition.‖ 

 Motive is sometimes important as evidencing a state of mind, which is a 
material element in the offence charged.  If a person kills another under 

the pretext of self defence, it is essential to consider whether his real 
motive was to save his own life or to take a cruel revenge upon a man 

whom he found in his power.  

 Motive, though not, a sine qua non for bringing the offence of murder 
home to the accused, is relevant and important and question of 

intention. 

 The motive of the parties can be ascertained by inferences drawn from 

the facts of the case. 

 When facts of the case are clear, it is immaterial that no motive has been 
proved.  When the positive evidence against the accused is clear; the 

question of motive is of no importance.  (Jarnal Singh vs. State of 
Haryana – 1993 Cr.L.J. 1656 S.C.) 

 From criminal law point of view, intention assumes importance.  Mens 
rea is required to be established in every criminal proceedings.  From 
evidence point of view motive assumes importance.   

 A motive is strictly, what its etymology indicates, that which moves or 
influences the mind.   

 When the evidence of eyewitness is trustworthy and believed by the court, 
Motive is irrelevant, reported in (Brahm Swaroop V. State of UP reported 
in AIR 2011 SC 280) 

 Motive looses significance where direct evidence is available reported in 
(Abuthakir V. State AIR 2010 SC 2119) 

 In a case based on evidence of eyewitness, motive pales into insignificance 
reported in (Durbal V. State of UP, AIR 2011 SC 795) 

 The failure of the prosecution to establish a motive for the crime committed 

does not mean that the entire prosecution case has to be thrown overboard, 
it only cash a duty on the court to scrutinize the other evidence partly of the 
eyewitness, with greater care, reported in (Nachhitter Singh V. State of 

Punjab AIR 1975 SC 118) 
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II. Preparation: 

 Preparation consists in devising or arranging means necessary for the 

commission an offence.  An attempt is the direct movement towards the 
commission after preparations are made. 

 Preparation is relevant, it being obviously important in the consideration 
of the question whether a person did a particular act or not, to know 
whether he took any measures calculated to bring it about an action, 

must necessarily be preceded not only by impelling motive, but by 
appropriate preparation. 

III. Conduct: 

 Preparation and previous attempts, are instances of previous conduct of 
the party influencing the fact in issue or relevant fact; but other conduct 

also, whether of party or of agent to a party, whether previous, or 
subsequent and whether influencing or influenced by a fact in issue or 
influenced by a fact in issue or relevant fact, is also made admissible 

under this section. 

 The conduct of a party or his agent must be in reference to the suit or 

proceeding or in reference to any fact in issue wherein or relevant 
thereto.  Again conduct is admissible under this section only if it 
influences or is influenced by any fact in issue or relevant fact. 

 Evidence of character and state of mind is admissible under this section 
as well under sections 14 & 54 of I.E.A.  

 The conduct of the accused is relevant only for the purpose of proving his 

guilt.  The piece of conduct can be held to be incriminatory, which has 
no reasonable explanation, except on the hypothesis that his guilty.  

That is to say, conduct, which destroys the presumption of innocence, 
can alone the considered as material.   

 Subsequent conduct may also be exculpatory conduct of the accused 

which is equally admissible, because an admission may be proved by or 
on behalf of the person making it, if it is relevant otherwise than as an 
admission.  (Aghnoo Nagesia vs. State of Bihar –  AIR 1996 S.C. 119) 

 Evidence of contemporaneous conduct is always admissible as a 
surrounding circumstance, but evidence as to be subsequent conduct of 

the party is in admissible.  (Bhaskar Waman vs. Sree Narayan  - AIR 
1960 S.C. 301). 

IV. Absconding of accused: 

 Mere absconding by itself does not necessarily lead to a firm conclusion 
of a guilty mind.  The act is a relevant piece of evidence to be considered 

along with other evidence.  but its value would depend upon the 
circumstances of each case.  Normally, evidence for sustaining a 
conviction can scarcely be held as a determining link in completing the 

chain of circumstantial evidence, which must admit of no other 
hypothesis than get of the guilt of the accused.  (Mathru vs . State of 
U.P. -  AIR 1971 S.C. 1050) 

 Mere abscondence of an accused is a very weak circumstance and 
cannot form the bases of conviction.  Where the accused conceal 

themselves away from their normal residence, after occurrence, it clearly 
indicates the guilty mind of the accused.  But absconding is usually but 
slight evidence of guilty.   

 The illustrations given to the Sec.8 are so many instances of natural 
presumptions, which the Court may draw.  From preparations prior or 

flight subsequent to a crime, the guilt of the party against whom such 
conduct is proved may be inferred or presume. 
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V. Tape recorder conversation: 

 A contemporaneous tape-record of a relevant conversation is a relevant 

fact and is admissible under this section as well as in Sec.7 of I.E.A.  The 
time, place and accuracy of the recording must be proved by a competent 

witness and voices must be properly identified.   

 Like a photograph of a relevant incident, a contemporaneous record of a 
relevant conversation is a relevant fact is admissible u/s 7.  The fact that 

the tape recording was done without the knowledge of the person 
concerned is not an objection to its admissibility in evidence.  (Yusuffali 
Ismail vs. State of Maharashtra – AIR 1968 S.C. 147) 

 Tape-recorded conversation can only be relied upon as corroborative 
evidence of conversation deposed by any one of the parties to the 

conversation and in the absence of evidence of any such conversation, 
the tape-recorded conversation is indeed no proper evidence and cannot 
be relied upon.  (Mahabir Prasad vs. Surender Kaur – AIR 1982 S.C. 

1043). 

Sec.9:  Facts necessary to explain or introduce relevant facts:  When 

certain fact can explain any fact in issue or any relevant fact, and by such 
explanation the parties can support or rebut any inference drawn from such 
facts, then these types facts are called as explanatory facts, and they are thus 

relevant. Explanatory facts are those facts which can explain a fact which is 
already taken and inference are drawn from such facts 

 

 This section makes admissible facts which are necessary to explain or 
introduce relevant facts, such as place, name, date, identity of parties or 

property, circumstances and relation of the parties.  Evidence of other 
offences committed by the accused in order to establish his identity or to 
corroborate the testimony of a witness in a material particular. 

 Identity can also be established by technical evidence like medical report.  
(Hardayal vs. State of U.P. - AIR  1976 S.C. 2025) 

 This section deals with the relevancy of facts although they are not 

connected with the facts in issue but are necessary to explain or 
introduce a fact in issue or relevant fact.  The facts made relevant by this 

section may be classified in the case, Lakshman Das Chaganlal Bhatia 
vs. State – AIR 1968 Bombay 400.  They are as follows: 

i) facts necessary to explain or introduce a fact in issue or relevant 

ii) facts which support or rebut an inference suggested by a fact in issue 
or relevant fact; 

iii) facts which establish the identity of anything or person whose identity 
is relevant; 

iv) facts which fix the time and place at which any fact in issue or 

relevant fact happened; 

v) facts which show the relation of parties by whom any fact in issue or 
relevant fact was transacted. 

I. Identity: 

 A super imposed photograph of the deceased over the skeleton of a 

human body was held admissible by Supreme Court to prove the fact 
that the skeleton was that of the deceased.  (Ram Lochan vs. State of 
West Bengal – AIR 1963 Supreme Court 1074) 

 Close relatives of the deceased can identify the decomposed body 
recovered even after three weeks of the incident.  ( Gokaraju Venkata 

Narsaraju vs. State of A.P. – 1993(4) S.C.C. 191) 
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II. Identification parade: 

 One of the methods of establishing the identity of the accused is ―test 

identification parade‖.   To conduct of such parade belongs to the realm 
and his part of investigation.  It is admissible under this section. 

 The identification parades have two fold objects, namely – 

i) to satisfy the investigating authorities that a certain person not 
previously known to the witness was involved in the commission of 

the offence or a particular property was the subject of the crime; 
and 

ii) to furnish evidence to corroborate the testimony which the witness 

concerned tenders before the court. 

 The Magistrate has to satisfy himself that the accused was not shown to the 

witnesses and that the parade was other wise fair and not a force.   
(Somappa vs. Mysore – AIR 1979 S.C. 1831; Yeswant vs. State of 
Maharashtra – AIR 1973 S.C. 337) 

 Non-conducting of test identification parade by itself is not fatal and ipso 
facto it does not bring discredit to the claim of the witnesses.  Eye witnesses 

account is to be appreciated taking into account the attending and the other 
circumstances. 

 This section covers identification by voice, by foot prints, by finger prints , 

wound certificates, photographs, etc.   

 The Magistrate shall scrupulously follow with precautions in accordance 

with the Rules 34 & 35 of Criminal Rules of Practice and Circular Orders, 
1990 for conducting ‗test identification parade‘ of persons or property.  

 Identification parade should be held without avoidable and unreasonable 

delay after the arrest of the accused and all necessary precautions to 
safeguard be effectively taken, so that the investigation proceeds on correct 

lines.  (Rameshwar Singh vs. State of J&K – AIR 1972 S.C. 102) 

 The necessity for holding an identification parade can arise only where the 
accused are not previously known to the witnesses.  (Mehatab Singh vs. 

State of M.P.- AIR 1975 S.C. 175) 

 Test identification parade is not  a substantial evidence and it can only be 
used as corroborative of the statement given in the Court.  (Sandokh Singh 

vs. Izhar Husse – AIR 1973 S.C. 2190) 

 

Sec.10:  Things said or done by conspirator in reference to common 
design:  This is most often used section in cases related to conspiracy. It 
provides that during existence of a conspiracy, what ever were said or done by 

the conspirators in furtherance of conspiracy is relevant against all 
conspirators. Essentials of this section are: 

1. Proof of an existed conspiracy (reason to believe) between all people 

whose statement or conduct is proposed to be proved 

2. Statement or conduct of conspirator must be limited to the one which 

was in furtherance (direct relationship) with the said conspiracy. 

 

Section 10 has been deliberately enacted in order to make acts and statements 

of a co-conspirator admissible against the whole body of conspirators, because 

of the nature of crime; Badri Rai v. State of Bihar, AIR 1958 SC 953. 

The words ―common intention‖ signify a common intention existing at the time 

when the thing was said, done or written by the one of them. It had noting to 

do with carrying the conspiracy into effect; Mirza Akbar v. Emperor, AIR 1940 

PC 176. 



36 

 

 

If prima facie evidence of existence of a conspiracy is given and accepted, the 

evidence of acts and statements made by anyone of the conspirators in 

furtherance of the common object is admissible against all; Jayendra Saraswati 

Swamigal v. State of Tamil Nadu, AIR 2005 SC 716. 
 

Sec.11:   When Facts not otherwise relevant become relevant because 

these facts make other facts in issue or any relevant fact either highly 
probable or highly improbable : 

 Facts which are not otherwise relevant will become relevant: 

1. if they are inconsistent with any fact in issue or relevant fact; 

2. The question is, whether A committed a crime at Calcutta on a certain 

day. 

The fact that, on that day, A was at Lahore, is relevant. 

The fact that, near the time when the crime was committed, A was at a 

distance from the place where it was committed, which would render it highly 

improbable, though not impossible, that he committed it, is relevant. 

 if by themselves or in connection with other facts they make the 

existence or non-existence of any fact in issue or relevant fact highly 

probable or improbable. 

 The question is, whether A committed a crime. 

The circumstances are such that the crime must have been committed either 

by A, B, C or D. Every fact which shows that the crime could have been 

committed by no one else, and that it was not committed by B, C or D is 

relevant as it highly suggests that it must have committed by 

 It is well settled that a plea of alibi has got to be proved to the satisfaction of 

the court, reported in (Somabhai Vs. State of Gujarat in AIR 1975 SC 

1453) 

OTHER RELEVANT FACTS (SECTION 12-16): 

Sec.12:  In suits for damages, facts tending to enable court to determine 
amount are relevant – In suits in which damages are claimed, any fact which 
will enable the Court to determine the amount of damages which ought to be 
awarded, is relevant. 

 Facts tending to enable Court to determine amount of damages or 

compensation are relevant under section 12 of IEA. For example, at given 

time, income of victim‘s family, number of family members, medical 

expenditure after accident etc. 
 

Sec.13: Facts relevant when right or custom is in question – Where the 
question is as to the existence of any right or custom, the following facts are 
relevant – 

a)  any transaction by which the right or custom in question was 
created, claimed, modified, recognized, asserted or denied, or which 
was inconsistent with its existence; 

b) Particular instances in which the right or custom was claimed, 
recognized or exercised, or in which its exercise was disputed, 
asserted or departed from. 

 Facts necessary to establish a right or custom in question are relevant in 

section 13 of IEA. For example, the ‗transaction‘ by which the right or custom 
in question was created, claimed modified, recognized, asserted or denied, or 

which was inconsistent with its existence of such right or custom are relevant 
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if the said right or custom itself is disputed. Take a practical example, a 
demands easement right through property of B. fact that he has enjoyed this 

for last many years are relevant since it prove the easement. 

Sec.14  Facts showing existence of state of mind or of body or bodily 

feeling are always relevant: A fact relevant as showing the existence of a 
relevant state of mind must show that the state of mind exists, not generally 
but in reference to the particular matter in question. (For example ‗A‘ is tried 

for a crime. The fact that, he said something indicating an intention to commit 
that particular crime is relevant. But the fact that, he said something 
indicating a general disposition to commit crimes of that class, is irrelevant.) 

However, where, upon the trial of a person accused of an offence, the previous 
commission by the accused of an offence is relevant within the meaning of this 

Section, the previous conviction of such person shall also be a relevant fact. 

 Thus, a Facts showing the existence of any state of mind, 

 such as intention, 

 knowledge, 

 good faith, 

 negligence, rashness, 

 ill-will or goodwill 

 existence of any state of body or bodily feeling,   are relevant. 

 

Sec.15:Facts bearing on question whether act was accidental or 
intentional are relevant: For example A is accused of burning down his house 

in order to obtain money for which it is insured. The fact that, A lived in several 
houses successively each of which he insured, in each of which he insured, in 
each of which a fire occurred, and after each of which fires A received, payment 

from a different insurance office, are relevant, as tending to show that the fires 
were not accidental. 
 

Sec.16:  Existence of course of business when relevant :–  when there is a 
question as to whether a particular act was done, in which according to the 
given course of business, the said act naturally would have been done. 

For example, if the question is, whether a particular letter was 
dispatched. The facts that, it was the ordinary course of business for all letters 

put in a certain place to be carried to the post, and that particular letter was 
put in that place, are relevant. Similarly, if the question is, whether a 
particular letter reached to A. The fact that, it was posted in due course, and 

was not returned through the Dead Letter Office, are relevant, as it will be 
inferred that letter must be reached to A, otherwise would been return as dead 
letter. 

 

Statements: Admission, Confessions & Dying Declaration (Section 17-32) 

Admission (Section 17): Admission is a statement, oral or documentary 

suggesting an inference as to any fact in issue or relevant fact made by persons 

and circumstances mentioned in Section 18 to 20. 

Under Section 17 Admissions are laid under Section 17 to 23 and 31, in 

the Indian Evidence Act, confessions are treated as species of admission. The 

scheme of Evidence Act is to treat confessions prima facie as relevant or 

provable under the category of admissions, which was extracted from Y.H.Rao 

and Y.R. Rao’s Law of Admissions and Confessions 1960 Edition.   

 

According to section 31 of IEA, Admissions are not conclusive proof of the 

matters admitted, but they may operate as estoppels under the provisions 

hereinafter contained. Admissions are those statements of made by the parties 
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which are against their own interest. Why these statements are relevant is easy 

to appreciate.  

The admissions are made by parties against their own interest, during suit or 

proceeding, they are often proved by opposite party, except in following cases: 

a. An admission may be proved by or on behalf of the person making it, when 

it is of such a nature that, if the person making it were dead it would be 

relevant as between third person under section 32 i.e. dying declaration 

b. An admission may be proved by or on behalf of the person making it, when 

it consists of a statement of the existence of any state of mind or body, 

relevant or in issue, made at or about the time when such state of mind or 

body existed, and is accompanied by conduct rendering its falsehood 

improbable. 
 A is accused of receiving stolen goods knowing them to be stolen. He officers to prove 

that he refused to sell them below their value. A may prove these statements though 

they are admissions, because they are explanatory of conduct influenced by facts in 
issue. 

c. An admission may be proved by or on behalf of the person making it, if it is 

relevant otherwise than as an admission. 
 A is accused of fraudulently having in his possession counterfeit coin which he knew 

to be counterfeit. He offers to prove that he asked a skilful person to examine the coins 

as he doubted whether it was counterfeit or not, and that person did examine it and told 

him it was genuine. A may prove these facts because they are explanatory of conduct 

that he has no intention to possess any counterfeit coins and this is very must suggested 
by the fact the he as asked some one to examine the coin. 
 

WHO CAN MAKE ADMISSIONS? (SECTION 18, 19 & 20 IEA) 

 Admissions can be made by: 

a. Parties to the case 

b. Authorised agents of parties, whether expressly authorised or 

authorised impliedly 

c. In a Representation suit, the person who is representing others 

 ‗A‘ files a representation suit against government against torts of 

Nuisance. An admission made by A, would be binding all interested parties, 

if the statement was made when A was holding representative character. 

d. Persons having any proprietary or pecuniary interest in the subject-

matter of the proceeding 
 

A, a partner in a firm with B, files suit for possession of property against Z. 

B, makes an statement that A is fighting a wrong claim against B, would be 

relevant as he has pecuniary interest in the property and still making such 

comment. 

 

e. Persons from whom the parties to the suit have derived their interest 

in the subject-matter of the suit, and where statement was made 

during the continuance of such interest of the persons making the 

statements 

 A files suit for recovery of 20, 000/- Rs against B, claiming that the 

house which he purchased from C was under mortgage with said amount in 

his name. A want to prove a statement given by C, which was made when 

house was owned by C, that house is under a mortgage for 20,000/- Rs, with 

A. Since, the statement was given when C was having possession of the 

house, this would be good piece of admission as he made statement against 

his own interest and now B is deriving his interest from the same house. 

f. Statements made by persons whose position or liability it is necessary 

to prove as against any party to the suit 
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 A undertakes to collect rent for B. B sues A for not collecting rent due 

from C to B. A denies that rent was due from C to B. A statement by C that 

he owned B rent is an admission, and is a relevant fact as against A, if A 

denies that C did owe rent to B. 

g. Admission by persons expressly referred to by party to suit 

 

 The question is, whether a horse sold by A to B is sound A says to B ―Go 

and ask CC knows all about it‖ C‘s statement is an admission. 

Admission can be made both in civil proceeding as well as in criminal 

proceedings. For example, if during a criminal trial for murder, accused admit 

his presence at place or occurrence or admit that weapon use for committing 

offence belongs to him etc., then such facts need not to be proved. It is because 

of this reason it is stated that ‗facts admitted need not to be proved.‘ 

 Where the counsel for the accused gave evidence in Court that the thumb 

impression of the complainant taken in court was that of her, it is binding 

on the accused and it cannot be said that evidence is not binding on the 

accused.  A testimony of counsel related to something which happened in 

connection with proceedings in Court and the court is certainly entitle to 

rely on the testimony, reported in (Raghunadh V. State of UP AIR 1973 

SC 1100) 

 

CONFESSION— (SECTION 24-30) 

Confession is that type of admission in criminal matter where accused 

admits guilt in its absolute terms, leaving prosecution to prove nothings. 

In other words, confession of guilt in its entirety may be termed as 

confession. 

 Lord Atkin in Pakla Narayan Swami v. Emperor (AIR 1941 PC 39) provided 

interesting example of confession. If accused admit the guilt which highly 

inclupatory and says that he had stabbed the victim to death through his 

knife, and admit the knife as well, it is still not confession because 

prosecution would have to prove whether or not act of accused is covered by 

any private defense or protected under any general exception such as 

unsoundness of mind. 

 State of accused in the presence of VAO and his assistant who are 

independent persons is voluntary and admissible as a piece of evidence.  

Inspector of Police Tamilnadu Vs. John David in 2011 Crl.L.J. 3366 

 Confession made by the accused of a consuming liquor cannot said to be 

voluntary and therefore, cannot be relied upon, reported in 

(C.K.Raveendran V. State of Kerala, AIR 2000 SC 369) 

 The conviction basing on the confession for the offences under Sections 8, 

18 of NDPS Act can be maintained, reported in Ramsingh V. Central 

Beauro of Narcotics AIR 2011 SC 2490 
 

RULE REGARDING ADMISSIBILITY OF CONFESSION— 

 According to section 24 of IEA, No confession given by an accused person 

would be relevant if it given in a criminal proceeding, and it was given under 

any inducement, threat or promise, with reference to the charge against the 

him, and such inducement, threat or promise was given by a person in 

authority in relation to that case and sufficient, in the opinion of the Court, 

to give the accused person grounds, which would appear to him reasonable, 

for supposing that by making it he would gain any advantage or avoid any 
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evil of a temporal nature in reference to the proceeding against him. 

 It must be noted that until all elements of section 24 are there, no such 

confession could be rejected. Say example, even if there is threat or promise, 

but it was not related to the consequence (like spiritual threat) or not 

coming out from the authority in proceeding, then if confession is made, it 

will be relevant. 

 A, an accused was threaten by a priest as to spiritual consequences, unless 

he confess, and accordingly accused makes confession, here only few 

elements of section 24 are there and not all, so this confession is 

admissible. 

 The best example of cases where all elements mentioned in section 24 is 

present is when a police officer arrest any accused. It because of this reason 

that any confession made to a police officer is inadmissible by section 25 of 

IEA. 

 Only coercive confessions are made inadmissible. However, if the accused 

want to confess voluntarily, then code of criminal procedure prescribes such 

procedure in section 164(3), and a Magistrate, when satisfied that accused 

is making confession voluntarily, he may record the same, and that is often 

used as substantial piece of evidence against the accused. If the confession 

is made through this process, it is called as judicial confession. Any 

confession made otherwise to any other person, such as friend, stranger etc. 

is called as Extra Judicial Confession. An extra judicial confession is legal 

and valid. 

 It is difficult to rely upon the extra judicial confession as the exact words or 

even the words as nearly as possible have not been reproduced. Such 

statement cannot be said to be voluntary so the extra judicial confession 

has to be excluded from the purview of consideration for bring home the 

charge; C.K. Raveendran v. State of Kerala, AIR 2000 SC 369. 

 Confession made to a Customs Officer is admissible as he is not a Police 

Officer, reported in Ramesh Chandra V. State of West Bengol, AIR 1970 

SC 940. 

 The confessional statement of the accused to the SHO, basing on it FIR was 

registered and the same is hit by Section 25 of Indian Evidence Act, 

K.H.Amulakh V. State of Gujarath AIR 1972 SC 922. 

 Section 26: Confession made by a person by an accused while he was in 

the custody of Police Officer is relevant unless it is made in the immediate 

presence of the Magistrate. 

 The confessional statement alleged to have been made by the accused to the 

VAO in the immediate presence of the Police are not admissible. Reported in 

Bhukya Yadagiri Vs. State of AP, 2005(2) ALT Crl. 147 (AP) 

 

Exception to Rules of Confession—The first exception to rule of confession is 

provided in section 27 of IEA. It provides that when any fact is deposed to as 

discovered in consequence of information received from a person accused of 

any offence, in the custody of a police officer, so much of such 

information, whether it amounts to a confession or not, as relates distinctly to the 

fact thereby discovered, may be proved.  

 

 The condition necessary to bring the section 27 into operation is that the 

discovery of a fact in a consequence of information received from a person 

accused of any offence in the custody of a police officer must be deposed to, 

and thereupon so much of the information as relates distinctly to the fact 
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thereby discovered may be proved; Pulukuri Kottaya v. Emperor, AIR 1947 

PC 119. 

 Mere recovery of a knife at the instance of the accused cannot make him the 

perpetrator of the crime reported in Deva Vs. State of Rajastan AIR 1999 

SC 214. 

 statement given by the accused to led to discovery of electric wire by 

which, the deceased was strangulated.  This disclosure was 

admissible, Bhagavan Vs. State (NCT) Delhi, AIR 2011 SC 1863. 

 If such a confession as is referred to in Section 24 is made after the 

impression caused by any inducement, threat or promise has, in the 

opinion of the Court been fully removed it is relevant. 

 Section 29 provides that Confession otherwise relevant not to become 

irrelevant because of promise of secretary etc. Say for example B asked A, 

an accused of murder to make confession to him and he (B) promises that 

he will not disclose it to any one. Since, it is extra judicial confession which 

is admissible, it will not be held inadmissible only because there was a 

promise of its secrecy. 

 Section 30 of IEA provides that when a confession is given by one accused, 

and the same was proved, it can be used against the co-accused if he is 

tried together in the same case during the joint trial. However, as per 

Illustration (b) of Section 114 of IEA, such confession should not be relied 

until the same is proved with material corroboration. Why corroboration is 

important in this case?  

 

Dying Declaration— Generally, no statement given by any person can be used 

as evidence, until he comes to the court and testified on oath as to veracity of 

his statement. The reason behind this rule is that court cannot rely on a 

statement which is just a hearsay or rumor. What someone said, who know 

better than the person who made that statement, and until he comes to court, 

his statement should not be considered. However, in those cases where calling 

that person to court would be futile because either he exist no more or live at 

some place from where he could not be brought to the court, and he made 

certain statement which is so relevant to the case, then as a matter of public 

policy the same must be allowed to be proved. It is also a fact that no body 

knows better as to cause of his death other than he. In such case, public policy 

allows that such statement may be admissible subject to certain strict rules. 

A statements, written or verbal, made by a person who is dead, or who cannot 

be found, or who has become incapable of giving evidence, or whose attendance 

cannot be procured without an amount of delay or expense which, under the 

circumstances of the case, appears to the Court unreasonable, are themselves 

relevant facts in the following cases: 

(1) When it relates to cause of death – When the statement is made by a person 

as to the cause of his death, or as to any of the circumstances of the 

transaction which resulted in his death, in cases in which the cause of 

that person‘s death comes into question. 

Such statements are relevant whether the person who made them was or 

was not, at the time when they were made, under expectation of death, 

and whatever may be the nature of the proceeding in which the cause of his 

death comes into question. 
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(2) Or is made in course of business – When the statement was made by such 

person in the ordinary course of business, and in particular when it 

consists of any entry or memorandum made by him in books kept in the 

ordinary course of business, or in the discharge of      professional duty; or 

of an acknowledgement written or signed by him of the receipt of money, 

goods securities or property of any kind; or of a document used in 

commerce written or signed by him or of the date of a letter or other 

document usually dated, written or signed by him. 

(3) Or against interest of maker – When the statement is against the pecuniary 

or proprietary interest of the person making it, or when, if true it would 

expose him or would have exposed him to criminal prosecution or to a suit 

for damages. 

(4) Or gives opinion as to public right or custom, or matters of general 

interest – When the statement gives the opinion of any such person, as to 

the existence of any public right or custom or matter of public or general 

interest of the existence of which if it existed, he would have been likely to 

be aware, and when such statement was made before any controversy as to 

such right, custom or matter had arisen. 
(5) Or relates to existence of relationship – When the statement relates to the 

existence of any relationship by blood, marriage or adoption between 

persons as to whose relationship by blood, marriage or adoption the person 
making the statement had special means of knowledge, and when the 

statement was made before the question in dispute was raised. 
(6) Or is made in will or deed relating to family affairs – When the statement 

relates to the existence of any relationship by blood, marriage or adoption 

between persons deceased, and is made in any will or deed relating to the 
affairs of the family to which any such deceased person belonged, or in any 
family pedigree, or upon any tombstone, family portrait or other thing on 

which such statements are usually made, and when such statement was 
made before the question in dispute was raised. 

(7) Or in document relating to transaction mentioned in section 13, Clause 

(a). – When the statement is contained in any deed, will or other document 

which relates to any such transaction as is mentioned in Section 13, Clause 

(a). 

(8) Or is made by several persons and express feelings relevant to matter in 

question – When the statement was made by a number of persons, and 

expressed feelings or impressions on their part relevant to the matter in 

question. 

Illustrations 

(a) The question is, whether A was murdered by B ; or 

 Evidence given by a witness in a judicial proceeding is relevant for the 

purpose of proving a particular fact in later stage of the same judicial 

proceeding, when the witness cannot be found or is dead 
 

Public Entries, documents & Judgment of the Court: 

 Section 35 provides that entry in public record or an electronic record 

made in performance of official duty is relevant for example it has been held 

regarding proof about legitimacy of child that the Birth Certificate 

proceeding on the basis of Baptism Certificate, containing fact that Baptism 

record was read and checked before the god parents and signed by person 

along with god parents, such certificate is valid. Thus, Birth Certificate 

proceeding on basis of Baptism Certificate, legally recognised 

legitimacy; Luis Caetano Viegan v. Esterline Mariana R.M.A. Da‘Costa, 
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AIR 2003 SC 630. 

 Section 36 provides that statements of facts in issue or relevant facts, 

made in published maps or charts generally offered for public sale, or in 

maps or plans made under the authority of the Central Government or any 

State Government, as to matters usually represented or stated in such 

maps, charts, or plans are themselves facts. 

 According to Section 37, When the Court has to form an opinion as to a law 

of any country, any statement of such law contained in a book purporting to 

be printed or published under the authority of the Government of such 

country and to contain any such law, any report of a ruling of the Courts of 

such country contained in a book purporting to be a report of such rulings, 

is relevant. 

 Section 40 provides that the existence of any judgment etc which by law 

prevents any court from taking cognizance of a suit or holding a trial, is a 

relevant fact when the question is, whether such Court ought to take 

cognizance of such suit or to hold such trail. 

 A final judgment or order or decree of a Competent Court, in exercise of 

probate, matrimonial, admiralty or insolvency jurisdiction, which confers 

upon or to take away from any person any legal character, or which declares 

any person to be entitled to any such character, or to be entitled to any 

specific thing not as against any specified person but absolutely, is relevant 

when the existence of any legal character, or the title of any such person to 

any such thing, is relevant. 

 Judgments, orders or decrees other than those mentioned in Section 41, 

are relevant if they relate to matters of a public nature relevant to the 

inquiry; nut such judgments, orders or decrees are not conclusive proof of 

that which they state. 

 judgments, orders or decrees other then those mentioned in Sections 40, 

41 and 42, are irrelevant, unless the existence of such judgment, order or 

decree is a fact in issue, or is relevant, under some other provision of this 

Act. 

 Any party to a suit or other proceeding may show that any judgment, order 

or decree which is relevant under Section 40, 41 or 42 and which has been 

proved by the adverse party, was delivered by a Court not competent to 

deliver it, or was obtained by fraud or collusion. 
 

Expert Opinion and its Relevancy— Section 45-50 

 For declaring someone expert no particular certificate of degree is required 

unless the same is recognized by law. 

 Any one having special knowledge may be declared expert. 

 

 When there is a conflict of opinion between the experts, then the Court is 

competent to form its own opinion with regard to signatures on a document. 

 The evidence of a doctor conducting post mortem without producing any 

authority in support of his opinion is insufficient to grant conviction to an 

accused. 

 According to section 46 ―Facts, not otherwise relevant, are relevant if they 

support or are inconsistent with the opinion of experts when such opinions 

are relevant.‖ 

 

 



44 

 

 

Illustrations 

a. The question is, whether A was poisoned by a certain poison. The fact that 

other persons who were poisoned by that poison, exhibited certain 

symptoms which experts affirm or deny to be the symptoms of that poison, 

is relevant. 

b. The question is, whether an obstruction to a harbour is caused by a certain 

seawall. The fact that other harbours similarly situated in other respects, 

but where there were no such sea-walls, began to be obstructed at about 

the same time is relevant. 

 

 According to section 47, when the Court has to form an opinion as to the 

person by whom document was written or signed, the opinion of any person 

acquainted with the handwriting of the person by whom it is supposed to be 

written or signed that it was or was not written or signed by that person, is 

a relevant fact. 

 According to section 47A, when the Court has to form an opinion as to the 

digital signature of any person, the opinion of the Certifying Authority which 

has issued the Digital Signature Certificate is a relevant fact. 

 Under section 48 & 49, opinion may taken to decide questions relating to 

right or custom or usages etc. 

 Section 50 says that when the Court has to form an opinion as to the 

relationship of one person to another, the opinion, expressed by conduct, as 

to the existence of such relationship, or any person who, as a member of the 

family or otherwise, has special means of knowledge on the subject, is a 

relevant fact: 

Provided that such opinion shall not be sufficient to prove a marriage in 

proceedings under the Indian Divorce Act, 1869 (4 of 1869) or in prosecutions 

under section 494, 495, 497 or 498 of the Indian Penal Code (45 of 1860). 

CHARACTER WHEN RELEVANT – SEC.52 TO 55 

4.    Relevancy of Character— 

As per provisions the evidence law, in criminal matter, character of the accused 

is not relevant. However, if party want to suggest evidence of good-character to 

take some relief, then prosecution may adduce evidence of bad-character as 

well. 
 

5.   Appreciation of E-Evidence(Electronic Evidence): 

            Science and law, two distinct professions have increasingly become 

commingled, for ensuring a fair process and to see that justice is done.  On one 

hand, scientific evidence holds out the tempting possibility of extremely 

accurate fact finding and reduction in the uncertainty that often accompanies 

legal decision making. At the same time, scientific methodologies often include 

risks of uncertainty that the legal system is unwilling to tolerate. 

        The proliferation of computers, the social influence of information 

technology and the ability to store information in digital form have all required 

Indian law to be amended to include provisions on the appreciation of digital 

evidence, In 2000 Parliament enacted the Information Technology(IT)Act,2000 

which amended the existing Indian statues to allow for the admissibility of 

digital evidence.  It recognizes transactions, that are carried out through 

electronic data interchange and other means of electronic communication. 
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1. Digital evidence or electronic evidence is any probative information 

stored or transmitted in digital form that a party to a court case may use at 

trail. Before accepting digital evidence a court will determine if the evidence 

is relevant, whether it is authentic, if it is hearsay and whether a copy is 

acceptable or the original is required. 

2.   EVIDENCE IS FOUND IN: 

(l) e-mails 

(m) Digital photographs  

(n) ATM transaction logs 

(o) Word processing documents 

(p) Instant message histories 

(q) Files saved from accounting programs spreadsheets 

(r) Internet browser histories 

(s) Databases Contents of computer memory 

(t) Computer backups 

(u) Computer printouts 

(v) Digital video or audio files. 

3. DIGITAL EVIDENCE:  tends to be more voluminous more difficult to 

destroy, easily modified easily duplicated, potentially more expressive, and 

more readily available Computer forensics is a branch of forensic science 

pertaining to legal evidence  found in computers and digital storage 

mediums.  Computer forensics is also known as digital forensics        

    The goal of computer forensics is to explain the current state of a digital 

artifact. 

(a) The term digital artifact can include. 

(b) A computer system storage medium(hard disk or CD-ROM) 

(c) An electronic document(e.g. an email message or JPEG 

image) or 

(d) Even a sequence of packets moving over a computer net 

work. 

 

4.  WHAT IS DIGITAL EVIDENCE: 

         Digital Evidence is ―information of probative value that is stored or 

transmitted I binary form‖. 

5.  TELECOMMUNICATION OR ELECTRONIC MULTIMEDIA DEVICES:   

Evidence is not only limited to that found on computers but amy also extend to 

include evidence on digital devices such as telecommunication or electronic 

multimedia devices. 

6. Definition of Evidence: The definition of evidence has been amended to 

include electronic records. The definition of documentary evidence has been 

amended to include all documents, including electronic records produced for 

inspection by the court.  Section 3 of the Evidence Act,1872 defines evidence as 

under.‖Evidence ―-Evidence means  and includes: include:-….all documents 

including electronic records produced for the inspection of the court. 

1.Electronic Record:-  The term electronic records has been given the same 

meaning as that assigned to it under the It Act.  It At provides for ―data, record 

or data generated, image or sound stored, received or sent in an electronic form 

or microfilm or computer computer-generated microfilm‖. 

2.Legal recognition of electronic records(Section 4 of IT Act):Where any 

law provides that information or any other matter shall be in writing or in the 

typewritten or printed form, then, notwithstanding anything contained in such 

law, such requirement shall be deemed to have been satisfied if such 

information or matter is- 
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           (a)rendered or made available in an electronic form: and 

           (b)accessible so as to be usable for a subsequent reference.  

3.Admissions In Electronic form: The definition of admission(Section 17 of 

the Evidence Act) has been changed to include statement in oral, document 

documentary or electronic form which suggests an inference to any fact at 

issuer of relevance. 

4.Relevancy of Oral evidence Regarding Electronic Evidence:  New Section 

22A has been inserted in to Evidence Act to provide  for the relevancy of oral 

evidence regarding the contents of electronic records.  It provides that oral 

admissions regarding the contents of electronic records are not relevant unless 

the genuineness of the electronic records produced is in question. 

5.Admissibility of electronic evidence: New Sections 65A and 65B are 

introduced to the Evidence Act under the Second Schedule to the IT Act,2000.  

Section 5 of the Evidence Act provides that evidence can be given regarding 

only facts that are at issue or of relevance.  Section 136 empowers a judge to 

decide on the admissibility of the evidence.  New sections 65A and 65B are 

introduced to the Evidence Act under the Second Schedule to the IT Act.  

Section 65A provides that the contents of electronic records may be proved in 

accordance with the provisions of Section 65B.  Section 65B provides that 

notwithstanding anything contained in the evidence Act, any information 

contained in an electronic, is deemed to be document and is admissible in 

evidence without further proof of the originals‘ production, provided that 

alginate conditions set out in Section 65B are satisfied. 

6.Condition for the admissibility of electronic evidence: Section 65(B) 

states that if any information contained in an electronic record produced from 

a computer(known as output) has been copied on to  a putt) optical or 

magnetic media, thee such electronic record , then that has been copied shall 

be deemed to be also document subject to conditions set out in Section65B(2) 

being satisfied.  Both I relation to the information as well as the computer in 

question such document shall be admissible in any proceedings when further 

proof or production of the original as evidence of any contents aloof the original 

or of any fact stated therein of which direct evidence would be admissible.  The 

conditions specified in Section 65(B)(2) are: 

 

a) Firstly, the computer output containing the information should have been 

produced by the computer during the period over which the computer was 

used regularly to store process information for other purpose of any 

activities regularly carried on over creativities period by the person having 

lawful control over the use of the computer. 

b) The second requirement is that it must be shown that during the said 

period the information of the kind rood the contained in electronic record or 

of the kind from which the information contained is derived was regularly 

fed into the comp in the ordinary course computer the said activity. 

c) A third requirement is t NT that during the material part of the said period, 

the computer was operating properly and that even if it was not operating 

properly for most time that break did  some not affect either the rector or 

the accuracy of its record contents,4.  The fourth requirement is that the 

information containerized in the record should be reproduction or derived  

from the information fed into the computer in the ordinary course of the 

said activity. 

7.   Under Section 65(B) the certificate which identifies the electronic record 

containing he statement and describes the manner in which it ascribes 

produced giving the particulars of the device involved in the pro he production 
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of that record and deals with the conditions mentioned in Section 65(B) (2) and 

is signed by a person occupying a responsible official position in relation to the 

operation of the relevant device shall be evidence of any matter stated in the 

certificate.  

8.Statement as Part of Electronic Record:  

      When any statement is part of an electronic record (Section 39 of the 

Evidence Act),the evidence of the electronic record must be given as the court 

considers it necessary in that particular case to understand fully the nature 

and effect of the statement and the circumstances under which it was made.  

The provision deals with statements that form part of a longer statement, a 

conversation or part of an isolated document, or statements that are contained 

in a document that forms part of a book or series  of letters or papers. 

9.Presumptions Regarding Electronic Evidence: 

   A fact which is relevant and admissible need not be constructed as a proven 

fact.  The judge must appreciate the fact in order to conclude that it is w 

proven fact.  The exception to this general rule is the existence of certain facts 

specified in the Evidence Act that can be presumed by the court.  The Evidence 

At has been amended to introduce various presumptions regarding digital 

evidence.   

10. Gazettes in electronic form: 

    Under the provisions of Section 81 A of the Evidence Act, the court 

presumes  the genuineness of electronic records purporting to be from the 

Official Gazette or any  legally governed electronic record, provided that the 

electronic record is kept substantially in the form required by law and is 

produced  from proper custody. 

11.Electronic agreements: 

         Section 84 A of the Evidence Act provides for the presumption that a 

contract has been concluded where the parties digital signatures are affixed to 

an electron record that purports to be an agreement. 

12.Secure electronic records and digital signatures: 

     Section 85B of the Evidence Act provides that where a security procedure 

has been applied to an electronic record at a specific time, the recorded is 

deemed to be a secure electronic record from such time until the time of 

verification.  Unless the contrary is proved, the court is to presume that a 

secure electronic record has not been altered since obtaining secure status.  

The provisions relating to secure digital signature  are set out in  Section 15 of 

the IT Act.  A secure digital signature is a digital signature which, by 

application of a security procedure agreed by the parties at the time that it was 

affixed, is Unique to the subscriber affixing it: capable of identifying such 

subscriber: and created by a means under the exclusive control of the 

subscriber and linked to the electronic record to which it relates in such a 

manner that if the electronic record as altered, the digital signature would be  

invalidated.  It is presumed that by affixing a secure digital signature the 

subscriber interns to sign or approve the electronic record.  In respect of digital 

signature certificates(Section 85e of the Evidence Act), it is presumed that the 

information listed in the certificate is correct, with the exception of information 

specified as subscriber information that was not verified when the subscriber 

accepted the certificate.   

13.Electronic messages: 

      Under the provisions of Section 88A, it is presumed that an electronic 

message forwarded by a sender through an electronic mail server to an 

addressee corresponds with the message fed into the sender‘s computer for 

transmission.  However, there is no presumption regarding the person who 
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sent the message.  This provision presumes only the authenticity of the 

electronic message and not the sender of the message. 

14.Five –Year old electronic records: 

  The provisions of Section 90A of the Evidence Act make it clear that where an 

electronic record is produced from custody which court considers to be proper 

and purports to be or is proved to be five years old, it may be presumed that 

the digital signature affixed to the document was affixed by the signatory or a 

person authorized on behalf of the signatory.  An electronic record can be said 

to be in proper custody if ti is in its natural place and under the care of the 

person under whom it would naturally be, At the same time, custody is not 

considered improper if the record is proved to have had a legitimate origin or 

the circumstances of the particular case are such as to render the origin 

probable.  The same rule also applies to evidence presented in the form of an 

electronic copy of the Official Gazette.  

 

15. Changes to Banker‘s Book Evidence Act: 

   The definition of ―banker‘s book‖ has been amended to include the printout  

of data stored on a floppy disc or any other electro-magnetic device 

(Section2(3).  Section 2A provides that the printout of an entry or a copy of 

printout must be accompanied by a certificate stating that it is a printout o 

such entry or a copy of such printout by the principal accountant or branch 

manager, together with a certificate from a person in charge of the compute 

system, containing  a brief description of the computer system and the 

particulars of its safeguards. 

16.Changes to Penal Code:  

  A number of offences were introduced under the provisions of the First 

Schedule of the IT Act, which amended the Penal Code with respect to offences 

for the production of documents that have been amended to include electronic 

records.  The range of additional includes: 

a) Absconding to avoid the production of a document or electronic record in  a 

court(Section 172 of the Penal Code); 

b) Intentionally preventing the service of summons, notice or proclamation to 

produce a document or electronic record in a court(Section173 of the Penal 

Code); 

c) Intentionally omitting to produce or deliver up the document or electronic 

record  to any public servant(Section175 of the Penal Code); 

d) Fabricating false evidence by making a false entry in an electronic record or 

making any electronic record containing a false statement, and intending 

the false entry or statement to appear in evidence in judicial proceedings 

(Section192 and 193 of the Penal Code); 

e) The destruction of an electronic record where a person hides or destroys an 

electronic record or obliterates or renders illegible the whole or part of an 

electronic record with the intention of preventing the record from being 

produce or used as evidence(Section204 of the Penal Code); 

f) Making any false electronic record(Sections463 and 465 of the Penal Code); 

 

 Case Law: 

              In Damita Bag chi Vs. Eba Bag Chi (AIR2005 Cal.211) section 65A 

and 65B of Evidence Act,1872 were analyzed. 
 

    The court held that the physical presence of person in Court may 

not be required for purpose of adducing evidence and same can be 

done through medium like video conferring. Section 65A and 65B 

provide provisions for evidences  relating to electronic records and 
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admissibility of electronic  records and that definition of electronic 

records includes  video conferencing. 

 

In state of Maharashtra v Dr.Prague B.Desi (AIR 2003 SC2053) Involved 

the question whether a witness can be examined by means of a video 

conference.  The Supreme Court observed that: 

            “Video conferencing is an red advancement of science and 

Technology  which permits  seeing , hearing and talking with someone who 

is nonphysical present with  the same facility and ease as if they e 

Sawyer physically present.  The  requirement for the presence of the 

witness does  pot  mean actual physical presence.  The court allowed the  

examination of a witness through video conferencing and concluded that 

there is no reason why the examination of a witness by video conferencing 

should not be an essential part of electronic evidence”. 

 

In Bod ala Murali Krishna Vs. Sm. Bod ala Marathi ha‘ (2007(2) ALD 72) the 

court held that, 

“…the amendments carried to the Evidence Act by introduction of 

Sections 65 and 65-B are in 65- Relation to the  electronic record.  

Sections 67 And 73-A were introduced as regards proof and 

Verification of digital signatures.  As regards Presumption to be 

drawn about such records, Sections 85-A, 85-B, 85-C, 88 and 90-A 

wre C, 88-Added.  These provisions are referred only to  

Demonstrate that the emphasis, at present, is to recognize the 

electronic records and digital signatures, as admissible pieces of 

evidence”.  
 

In Bodhidharma v Central Bureau of Investigation‖.  The court 

arrived at the conclusion that 

When Section 65B talks of an electronic record produce by computer referred  

to as the co he computer output) it would also include a hard disc in which 

information was stored or was is earlier stored or continues to be stored.  It 

distinguished as there being two levels of an electronic record.  One  is the hard 

disc which once used itself becomes an electronic record in relation to the 

information cord regarding the changes the hard disc has been subject toad 

which information is retrievable from the hard disc busing a software program 

me.  The other level of electronic record is the active accessible in c re 

information recorded in the hard disc in the form of a textile, or sound file or a 

video file etc.  Such information that is accessible can be converted  or copied  

as such to another magnetic or electronic device like a CD, pen drive etc.  Even 

a blank hard disc which contains n information but was once used for 

recording information  can also be copied in  producing a cloned had or a 

mirror image. 

 

Admissibility of intercepted telephone calls:  In State (NCT of Delhi) V 

Navajo Sandhog (AIR 2005 SC3820), there was an appeal against conviction 

following  the attack on Parliament on December13,2001.  This case dealt with 

the proof and admissibility of mobile telephone call records.  While considering 

the appeal against the accused for attacking Parliament, a submission was 

made on behalf of the accused that no reliance could be placed on the mobile 

telephone call records,  because the prosecution had failed to produce the 

relevant certificate under Section 65(B)(4) of the Evidence Act.  The Supreme 

Court concluded that: 
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 “ a cross – examination of the competent  witness acquainted with 

the functioning about the computer during the relevant time and the 

manner  herein which the printouts of the call records were taken 

was sufficient to prove the call records”.   

In Jagging Sing  State of Haryana the speaker of the Legislative Assembly of the 

State Haryana disqualified member for defection.(2006) 11 SCC 1 when hearing 

the matter, the Supreme Court considered the appreciation of digital evidence 

in the form of interview: 

Interview transcripts from the Newsmen television channel, the Raj Ta 

television channel and the Haryanna News of Punjab Today television channel.  

The court determined that the electronic evidence placed on record was 

admissible and upheld the reliance placed by the speaker on the recorded 

interview when reaching the conclusion that The voices recorded on the CD were 

those of the person staking action.  The Supreme Court found no infirmity in 

speakers in  no reliance  on the the digital evidence and the conclusions  reached 

by him.  The comments in this case indicate a trend emerging in Indian courts: 

judges are beginning to recognize and appreciate the importance of 

digital illegal proceedings.  
 

Use of Skype in Court:  High court of Telangana and Andhra Pradesh in 

recent decision in CRP 1621 of 2015 in a case between Dasam Vijaya Rama 

Rao vs M.Sai Sri on 17 June, 2015 permitted use of skype technology for 

appearance of party in court: held as follows:   

―Technology, particularly, in the Information sector has proved by leaps and 

bounds.  Courts in India are also making efforts to put to use the technologies 

available.  Skype is one such facility, which is easily available.  Therefore, the 

Family Courts are justified in seeking the assistance of any practicing lawyer to 

provide the necessary skype facility in any particular case.  For that purpose, 

the parties can be permitted to be represented by a legal practitioner, who can 

bring a mole device.  By using the skype technology, parties who are staying 

abroad can not only be identified by the Family Court, but also enquired about 

the free will and consent of such party.  This will enable the litigation costs to 

be reduced greatly and will also save precious time of the court.  Further, the 

other party available in the Court can also help the court in not only identifying 

the other party, but would be able to ascertain the required information.‖ 
 

Adverse Inference on Failure to Produce Scientific and Electronic 

Evidence:  

        Hon‘ble Supreme Court in recent decision reported in 2015(1) ALD 

(crl)663(sc) drawn an adverse inference under 114(g) against the 

prosecution which failed to produce electronic evidence, call  data though it 

was available. 

In Twentieth Century Fox Film Corporation v.NRI Film Production 

Associates(P) Ltd.(AIR 2003 Kant 148) certain conditions have been laid 

down for video-recording of evidence: recording 

1. Before a witness is examined in terms of the Audio- video Link, witness is to 

file an affidavit or Video an undertaking duly verified before a notary or a 

judge that the person who is shown as the witness is the same person as 

who is going to depose on the screen.  A copy is to be made available to the 

other side.(Identification affidavit) 

2. The person who examines the witness on the screen is also to file an 

affidavit/undertaking before examining the witness with a copy to the other 

side with regard to identification.  
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3. The witness has to be examined during working hours of  Indian Courts.  

Oath is to be administered through the media. 

4. The witness should not plead any inconvenience on account of time different 

between India and USA 

5. Before examination of the witness, a set of plaint, written statement and 

other documents must be sent to the witness has acquaintance with the 

documents and an acknowledgement is to be filed before the Court in this 

regard. 

6. Learned Judge is to record such remarks as is material regarding the demur 

of the witness while on the screen. 

 

7. Learned Judge must not the objections raised during recording of witness 

and to decide the same at the time of arguments. 

8. After recording the evident evidence, the same is to be sent to the witness 

and his signature is to be obtained in the presence of a Notary in the Public 

court and thereafter it forms part of the record of the suit proceedings. 

9. The learned judge may also impose such other conditions as are necessary 

in a given set of facts. 

10. The expenses and the arrangements are to be borned by the applicant 

who wants this facility. 

Hon‘ble Supreme Court of India delivered its judgment in the case of Anvar v. 

P.K.Basheer (Vivil Appeal 4226 of 2012), dt.18.9.2014, to declare new law in 

respect of the evidentiary admissibility of the contents of electronic records.  In 

doing so, overruled an earlier Supreme Court judgment in 1995 case of 

State(NCT of Delhi) v.Navjot Sandhu alias Afsan Guru(2005)  11 SCC 600, 

popularly known as the Parliament Attacks case, and re-interpreted the 

application of sections 63,65 and 65B of the (―Evidence Act‖). To appreciate the 

implications of this judgment, a little background may be required. 

Electronic documents: As documents came to be digitised, the hearsay rule 

faced several new challenges.  While the law had mostly anticipated primary 

evidence(i.e. the original document itself) and had created special conditions for 

secondary evidence, increasing digitization meant that more and more 

documents were electronically stored.   

Examination of a witness by video conference: 

     State of Maharashtra v Dr Paful B Desai involved the question of whether a 

witness can be examined by means of a video conference.  The Supreme Court 

observed that video conferencing is an advancement of science and technology 

which permits seeking, hearing and talking with someone who is not physically 

present with the same facility as if they were physically present.  The legal 

requirement for the presence of the witness does not mean actual physical 

presence.  The court allowed the examination of a witness through video 

conferencing and concluded that there is no reason why the examination of a 

witness by video conferencing should not be an essential part of electronic 

evidence. 
 

       This Supreme Court decision has been followed in other high court rulings 

(eg.Amitabh Bagchi v Ena Baquchi More recently, the High Court of Andhra 

Pradesh in Bodala Murali Krishna v Bodala Prathima‖ held that necessary 

precautions must be taken to identify the witness and ensure the accuracy of 

the equipment being used. 

       In addition, any party wishing to avail itself of the facility of video 

conferencing must meet the entire expense. 

Difference between relevancy and admissibility:- 



52 

 

 

Relevancy Admissibility 

(i) When facts are so related as to render 

the existence or non-existence of other 
facts probable according to common course 
of events or human conduct, they are 
called relevant. 

(i) When facts have been declared to be 
legally relevant under I.E.Act, they 

become admissible. 

(ii) It is founded on logic and human 
experience. 

(ii) It is founded on law not on logic. 
 

(iii) The question regarding relevancy has 

been enunciated in Sec.5 to Sec.55 of 

I.E.Act. 

(iii) The question of admissibility are 

provided in Sec.56 and the following 
sections. 

(iv) It signifies as to what facts are 

necessary to prove or disprove a fact in 

issue. 

(iv) It is a decisive factor between 
relevancy and proof. 

(v) It merely implies the relevant facts. (v) It implies what facts are admissible 
and what are not admissible. 

(vi) It is the cause. (vi) It is the effect. 

(vii) The court may apply its discretion. (vii) There is no scope for the court to 
apply discretion. 

(viii) All admissible facts are relevant. (viii) All relevant facts are not 

admissible. Only legally relevant facts 
are admissible. 

  

  Thus it is found that all legally relevant facts are admissible, but all 
logically relevant facts are not admissible. What is legally receivable is 
admissible, whether it is logically probative or not. For practical purpose, 

relevant fact means what is legally admissible in evidence. Only the evidence 
which is legally admissible should be received by the court. 
Conclusion: 

         Now the day is no far, a judge sitting in a courtroom will be examining 

the case record on the screen of the computer the judge will be able to run 

pages of the case records, turn pages of the documents.  The Officer records 

the evidence by using the devise of Video of the witnesses and keep the record 

of the arguments advanced by the counsel.  The Officer also go through the 

electronic journals he can find cases and citations, and on the conclusion of 

the hearing of the case deliver his order or judgment by dictating to the 

microphone attached to the computer with the help of Voice Recognition 

Software.  Thus, certified copy of the judgment or order delivered by the court 

can be readily obtained on-line, on the website or in the certified copy counters 

of the courts.  In these circumstances a Judge Must have knowledge of 

Electronic Evidence and its appreciation to render proper justice. 

 

-----xXx----- 
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STANDARD OF PROOF IN CRIMINAL CASES 
 

Papers Presented By: 
 

K. SHYAM BABU, 

Additional Junior Civil Judge, 

PALAKOL. 
 

The following general principles  will help to the Courts while 

dealing with the guilt or innocence of the accused:- 

The onus of proving everything essential for the establishment of the 

charge against the accused lies on the prosecution. 

The decision of the case must rest on legal grounds based on legal 

testimony or evidence, both oral and documentary: but never on speculative 

theory or upon suppositions or mere suspicions created by the circumstances 

in the evidence.  

The evidence to justify conviction should be such as to exclude moral 

certainty every reasonable doubt as to the guilt of the accused.  In case of 

doubt it is always safer to acquit than to condemn.  Indeed, the accused, in 

law, is always entitled to benefit of doubt.  

Standard of proof-Legal definition-Lectric Law Library:- 
 

  The amount of evidence which the prosecution must present in a 

trial in order to win is called the standard of proof. Different cases require 

different standards of proof depending on what is at stake.  The common 

standards are: 

1. Beyond a reasonable doubt-- for a criminal (accused) to be 

convicted of a crime, the prosecutor/prosecution must prove his/its case to 

the point that the jurors have no reasonable doubts in their minds that the 

accused did whatever he is charged with having done. 

2. Clear and convincing evidence to prove a case under this standard, 

prosecution must show something more than it is more likely than not, but 

not as much as beyond a reasonable doubt.  

   While coming to the standard of proof as to the guilty or innocence 

of the accused, the Court should take the following circumstances into 

consideration:- 

a)The circumstances in which the offence is said to have been committed.  

b)The motive for the offence or false accusation. 

c)The consistency of the study told by the prosecution, its  probability or 

plausibility.  

d)The nature of evidence on behalf of the prosecution. Its creditability. 
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e)The character, position and independence of the witnesses.  

         How far their testimony is consistent with itself and conforms to 

experience and accord with collateral circumstances.  

Exaggeration and discrepancies in their statements; its effect on the 

testimony. 

f)The value of confession, if any. 

g)  The examination of the accused explaining the facts in the evidence 

against him. 

h)The evidence adduced in support of the defense theory. 

APPRECIATION OF EVIDENCE. 

  In order to arrive at a just conclusion with regard to the guilt or 

innocence of the accused, the evidence on record has to be properly and 

carefully weighed and valued.  The evidence adduced may be direct or 

circumstantial.  It may present a true picture or a false or distorted one.  If 

it is circumstantial, the chain of circumstances may not be quite complete 

to connect the accused.  The oral evidence may be biased, interested, 

distorted, exaggerated, purchased, perjured, tutored etc.  In order to give 

any weight or value to the evidence, its true nature has first to be 

appreciated.  But, dependent as the oral evidence is, on the variable and 

inconsistent facts such as human nature, the appreciation thereof cannot 

be reduced to a set of formulae. 

 I) The Standard of Proof in Criminal Cases is not the same as in the 

Civil. 

      In criminal cases as life and liberty of the accused are involved, a 

strict standard of proof is required as to the guilty of the accused.  It is not 

the preponderance of probabilities that establishes the guilt of the accused.  

It is necessary that the evidence on record must prove it beyond reasonable 

doubt.  A conviction cannot be based on the consideration that the 

prosecution story may be true.  The accused can only be convicted if the 

Court reaches the conclusion that the prosecution story must be true.  

Considered as a whole the prosecution story may appear to be true but 

between ―may be true‖ and must be true ―there is a long distance and the 

whole of this distance has to be covered by legal, reliable and 

unimpeachable evidence.  (See Sarwan Singh Rattan Singh V.State of 

Punhab: A.I.R. 1957 S.C.637; In re Shivabasappa Rayyappa Channalli – 

A.I.R 1959 Mysore 47)  If the evidence on record establishes the truth of the 

charge and satisfies the reason and judgment of the Court such evidence 

must be taken to have proved the charge beyond reasonable doubt justifying 

conviction.  

            The law always requires that the conviction should be certain and 

not doubtful.  Otherwise, no man can be safe.  The burden of proving the 

guilt of the accused is upon the prosecution.  Upon such proof as is 
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adduced, if there is a real and reasonable doubt as to his guilt, the accused 

is entitled to the benefit of the same.  The defense evidence does not come 

up for consideration at all as the prosecution has not discharged its onus.  

If the prosecution story is weak it cannot again strength from the weakness 

of the defense evidence.  It should stand by itself.  

 

      But, where the burden of proof relating to an issue in a case is on the 

accused, the standard of proof required of him is not the same as is required 

from the prosecution.  The accused need not establish his case beyond 

reasonable doubt.  It is enough if he shows that the preponderance of 

probability is in favor of his case.  What is thus required of him is the standard 

of proof required in civil cases (See V.D.Jhingan V.State of U.P.1966 S.C. 1762) 

Thus where the accused person claims exemption under a general exception or 

a special exception under the Penal Law it will be sufficient if he succeeds in 

proving preponderance of probabilities.;  (See Harbhajan Singh V.State of 

Punjab) (1966 S.C.97).  In fact, in case he pleads right of private defense, even 

if the evidence read as a whole, both of the persecution and the defense, leaves 

the court in doubt that the circumstances are such that the accused may have 

a right of private defense, the accused is entitled to that benefit of doubt.   

II)Extraneous factors and elements must always be kept out of 

mind while judging or determining the guilty.  

 The determination of guilty must be based on legal evidence brought on 

record and not on outside material.  The position of the accused in public life, 

his status or rank, the interest which the general public takes in the case, the 

publicity  which the case is receiving in the local press or the sensation or stir 

it may have caused – all these are definitely elements which are extraneous to 

the case and should never be allowed to affect the judgment of the Court in any 

manner.  (See: PALVINDER KAUR V.STATE OF PUNJAB A.IR. 1952 S.C.354).  

 Like wise the presiding officer should never import his own knowledge of 

facts or 55of the character of the witnesses into the case nor refer to masters 

which come to his knowledge from other sources.  Personal impressions should 

not find place in judicial orders.  He should not be moved by hearsay evidence 

either and should not allow it to be brought on record.  

III)Evidence should be weighed but not counted.   

  Section 134 of the Evidence Act enacts that no particular number 

of witnesses is required for proof of any fact.  The evidence of witnesses indeed 

has to be weighed and tested whatever their numerical strength be.  The 

conscience of the Court should be satisfied as to the guilt of the person before 

he can be convicted.  It is the probative force and the value of the evidence and 

not the sheer numerical strength of the witnesses which determines the guilt of 

any accused.  If the case against the accused rest on the evidence only of a 

single witness to the crime and his testimony is entitled to full credit, that 

evidence would be sufficient to sustain a conviction.  The question of 

corroborative evidence would not then arise at all.  Thus, the evidence of a 
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single witness would in law warrant conviction if it is true and above reproach 

or suspicion and does not suffer from any infirmity or taint.  (See VADIVEDLU 

THEVAR V.STATE OF MADRAS; A.I.R. 1957 S.C.614). 

            The same principles which apply to proof apply equally to disproof, and 

even as guilt of an accused may be proved by a single witness; his innocence 

also may be accepted on the testimony of a single reliable witness even though 

a number of other witnesses not so reliable may have testified to his guilt.   

IV) Evidence must conform to ordinary human conduct, natural     course 

of events and probabilities of the transaction.  

               The object of hearing evidence is to enable the court to form its 

belief in the truth or otherwise of the alleged occurrence and of the guilt of 

the accused.  This, it has to do by evaluating or correlating the various facts 

in the evidence on which the proof of guilty is made to rest.   The occurrence 

and the commission there of by the accused are the two essential facts the 

truth whereof is to be discovered.  The discovery of any fact can be had 

either by direct perception or by inference.  The Court has to undertake its 

task even though the witnesses are not effectively cross examined by the 

party or his counsel.  It cannot in this behalf, afford to act mechanically.  It 

has to subject the evidence to strict scrutiny.  In weighing and evaluating 

the evidence, the Presiding Officers are bound to call in aid their knowledge 

and experience of life in discovering the truth.  (See: Chaturbanj Pande 

V.Collector, Raigarh: A.I.R.1969 S.C.255 at page 257). 

       The evidence of a witness shall be regarded with suspicion if it does 

not accord with the probabilities of the transaction to which he deposes.  It 

should certainly be rejected when it is not consistent with itself nor 

conforms to the natural course of events, or ordinary  

human conduct.  This principle in the appreciation of evidence and 

standard of proof is of paramount importance.  

         (v) In judging the credibility of the witnesses, the demeanor of 

witnesses, their position, character and antecedents also are to be 

taken into consideration.   

              In judging the truth or falsehood of the testimony of witnesses, 

regard must also be had to the factors, such as the demeanor of witnesses, 

their position, character and antecedents and their possible and probable 

motive for giving evidence.  The demeanor of a witness under examination, if 

minutely and skillfully observed, would give an important clue to the nature 

of his evidence.  

                Indeed Section 280 of the Criminal Procedure Code casts a duty 

on a Sessions Judge or Magistrate to record such remarks (if any) as he 

thinks material respecting the demeanor of nay witness whilst under 

examination.  The Code thus attaches significance to anything discovered 

worthy of note in the demeanor and takes care that such impressions are 
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protected from fading away so that the Courts may be in a position to 

eventually act upon them.  

VI)The testimony of partisan or interested witnesses or relatives 

cannot be discredited merely by reason of that character.  What 

principles should be kept in view in judging the testimony of 

such witnesses? 

              Evidence given by witnesses should not be discarded merely on the 

ground that it is evidence of relations or partisan or interest witnesses.  

Where offences are committed in residential house, the witnesses to the 

offences generally are relations and servants.  When factions prevail in 

villages where offences are committed evidence available may be largely of 

partisan or interested witnesses.  The testimony of these witnesses cannot 

be mechanically rejected on the mere basis of  

interestedness.  Such a rejection is calculated to result in failure of justice.  

Their interestedness may render their testimony open to strict scrutiny; but 

interestedness by itself is not a good cause for rejecting or brushing aside 

their testimony.  It may be rejected when the witnesses are discredited as 

regards their good faith and honesty or their evidence other wise does not 

bear scrutiny.  The Court has, therefore, to be careful in weighing such 

evidence and see whether or not their evidence is discrepant, whether the 

story disclosed by this evidence is probable, whether their testimony 

appeals to reason and commonsense and appears to be true.  In short, the 

evidence is to be judged taking into account all matters which the Court has 

to keep in view for testing the evidence and the testimony should be 

accepted or rejected consequently.  Vide MASALTI V.STATE OF U.P. 

(A.I.R.1965 S.C.202.) 

 Again the witnesses coming under the description of interested witnesses 

may have further traits.   

            A person may be interested in a victim as being either his relative or his 

fried; but he may not share with the victim hostility against the assailants.  If 

the relationship of the witness with the victim is close enough and friendship is 

very intimate, all that the Court should be careful to note is whether his 

testimony bears strict scrutiny.  The witness cannot, at any rate, be discredited 

on the ground of mere interestedness.  The Court must consider whether the 

witness is chance witness or can be accepted as being present at the scene of 

offence.  Further, if there is no reason to disbelieve the truth of the account 

given by him, there is no reason why his statement should not be acted upon.  

   Even where the witness, besides being a relative or friend of the victim, 

shares the hostility of the victim against the assailant, on principle it is 

difficult to accept the plea that his evidence can never be accepted unless it is 

corroborated in material particulars.  See DAYRA SINGH V.THE STATE OF 

PUNJAB A.I.R. 1965 S.C.328.  

          The testimony of the mother or a near relative of a girl against whom 

an offence of rape is committed, cannot be discounted dubbing it as 
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interested evidence.  In the absence of sufficient circumstance or motive for 

giving false evidence, such as enmity, ill will or grudge against the accused, 

the testimony of such a witness should be judged on the same footing as 

that of an independent witness.  Even where, in the circumstances of the 

case, some corroboration is required, if the girl against whom the offence is 

committed has complained to such a witness, her evidence is deficient 

corroboration.    See RAMESHWAR KALYAN SINGH V.STATE OF 

RAJASTHAN A.I.R.1952 S.C.54.) 

            A witness is normally to be considered as independent unless he is 

traceable to a source which is likely to be tainted and a witness is to be 

considered to be trained only if he has been shown to have a reason or 

motive for implicating the accused falsely, such as, enmity or grudge.  

Ordinarily, a close relative of the victim would be the last person to screen 

the real culprit and falsely incriminate an innocent person, and the mere 

fact of relationship, far from being a ground for suspicion, is often a 

guarantee of truth.  There is no rule of prudence that a relatives evidence 

requires corroboration, and the fallacy often noticed that there is any  

such should be clearly dispelled.  However, courts must carefully see that 

out of feelings of relationship, innocent persons are not roped in.  Each case 

must be judged on its own facts.  (See DALIP SINGH V.STATE OF PUNJAB 

(A.I.R. 1953 S.C.364.) 

             Partisan witnesses: In factious cases the names of the innocents 

are often tacked on to the really guilty ones.  It is, therefore, necessary that 

in such cases the Judge should scrutinize the evidence of partisan 

witnesses with particular cases to exclude the danger that out of spite or 

enmity all the important members of the opposite faction are implicated so 

as to destroy them root and branch.  It is important that evidence of such 

partisan witnesses be scrutinized with more than ordinary care and in 

particular sweeping statements and wholesale implications should be 

received with utmost caution.   

            Some of the important points in deciding the evidence of the 

interested persons: 

1.       The testimony of a close relative cannot be discarded merely because 

of relationship.  In fact, his evidence in a large number of cases would be 

very material, for a close relative would be the last person to screen the real 

culprit and falsely implicate an innocent person.  The mere factor of 

relationship, far from being a ground of suspicion or the foundation of 

criticism of evidence, is thus often a sure guarantee of truth.  It is not a 

general rule of prudence to require corroboration before such evidence is 

believed.  Of course, if the culprits are more than one, rule of prudence may 

in certain circumstances require corroboration.  It must all depend upon the 

particular circumstances of each case and the degree of confidence inspired 

by the statement of the witness.  
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2.   A person may be interested in the victim being his relation or otherwise 

and may not necessarily be hostile to the accused.  In that case, the fact 

that the witness was related to the victim or was his fried may not 

necessarily be a ground to subject the statement of the witness to more 

than ordinary scrutiny.  

3.   (a) Where the witness is a close relation of the victim  and is shown to 

share the victim's hostility against his assailant, that naturally would impel 

the Court to put the evidence to strict scrutiny before defending to act upon 

it.  In dealing with such evidence, the Courts will have to ascertain whether 

such witnesses are chance witnesses and whether their testimony having 

regard to its nature, consistency with itself and conformity with the other 

circumstances of the case, appeals to reason or commonsense and should 

be accepted as correct, or is fairly corroborated by other evidence.   

(b) It must always be remembered that interested witnesses are not 

necessarily liars.  Their testimony cannot be rejected and must be acted 

upon if it bears scrutiny.  Their statements may, however, having regard to 

the circumstances of the case, be judged with care taking into account the 

possible bias.   

(c) The testimony of partisan witnesses in factious cases must be scrutinized 

with more than ordinary care and accepted with due caution.   

 

4.   It is not the rule that if a witness is shown to be a relative of the victim 

and it is also shown that he shares the hostility of the victim towards the 

assailant, his evidence can never be accepted unless it is corroborated on 

material particulars.  All that can be said is that his testimony should be 

accepted if it bears scrutiny and the conscience of the Court is satisfied that 

it is true.  

(vii) The Rule of Best Evidence should never escape one’s attention in 

evaluating evidence. 

            In attaching weight and value to the evidence the Court should also 

see why the best evidence which could be produced by the Prosecution was 

not so produced.  Where, for instance ‗A‘ a respectable man of the village 

who was present when the occurrence took place, is not produced but 

instead two laborers living at a distance from the place of occurrence are 

produced, the Court should view their evidence with suspicion unless good 

reasons are given for not producing ‗A‘ and there are other circumstances to 

believe the testimony of the laborers.  It goes much to the discredit of a 

party if good evidence which is worthy of credit is kept back and not 

produced.  But if the best evidence has not been produced, it does not 

means that the other evidence admissible in law should be rejected 

forthwith.  As observed above, the Court has still to consider the weight and 

the legal effect of the witnesses produced in the case.   
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VIII)The evidence of child witnesses should be accepted with due 

care. 

     The competence of a witness is determined by section 118 of the 

Evidence Act.  Every person is competent to give evidence, except when the 

Court considers that he or she is unable to understand the questions put to 

him or her or give rational answers.  Such incompetence may arise from 

causes like tender years, old ages, disease, etc.  

 The provision to section 5 of the Oaths Act prescribes that when a 

witness is a child under 12 years of age and the Court considers that 

though he understands the duty of speaking the truth, he does not 

understand what oath means, the Court may dispense with the 

administration of oath.  But the Judge should always, when dispensing with 

an oath, make a clear record that he was satisfied that the child 

understands the duty to speak the truth and should also state his reason 

for thinking so. (See RAMESH WAR KALYAN SINGH V.STATE OF 

RAJASTHAN 1952 S.C.54.) 

 Although the unsworn testimony of a child is admissible, it must be 

received with great caution.  Children of tender age, generally speaking, are 

pliable and their evidence can be shaped and moulded.  They can be made 

to repeat glibly a story put into their mind.  They do not possess the 

discretion to distinguish between what they have witnessed and what they 

have heard.  It is therefore desirable that absolute reliance should not be 

placed on the evidence of a solitary child witness.  One should look for 

corroboration of the same from other circumstances in the case.  The tender 

years of the child, coupled with other circumstances appearing in the case 

for example, its demeanor, unlikelihood of tutoring and so forth, may render 

corroboration unnecessary.  But that is a question of fact in every case.  If, 

after carefully scrutinizing the evidence, the Court comes to the conclusion 

that  

there is a great impress of truth in it, there is no bar in law in the way of 

accepting the evidence of a child witness.  The Court should look for 

corroboration as a matter of caution and not as a rule of law.  That is 

the guiding principle in appreciation of evidence of child witness.  

 There is no law which says that the evidence of a child witness should 

not be accepted unless it is corroborated.  But the rule of prudence requires 

corroboration. (See MOHAMMED SUGAL ES V.THE KING, 1946 P.C.3.) 

IX)Evidence of Accomplice requires corroboration for conviction 

             Section 133 of the evidence act provides that ―An accomplice shall 

be competent witness against an accused person: and a conviction is not 

illegal merely because it proceeds upon the uncorroborated testimony of an 

accomplice.‖ 

        The provision thus places no limitation on the acceptance of the 

testimony of an accomplice against the accused on the ground that he is an 
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accomplice.  It does not impose any condition or correlation for purposes 

conviction.  

            But illustration (b) under section 114 of the Act says that the Court 

may presume that an accomplice in unworthy of credit, unless he is 

corroborated in material particulars.  It follows that notwithstanding that an 

accomplice is a competent witness against the accused, his testimony is 

inherently of a tainted nature and by itself it is not sufficient to sustain a 

conviction.  Of course, it is legal evidence.  It can be relied upon in proof of 

the guilt of the accused if it was worthy of credit but conviction can follow if 

it finds corroboration from other evidence.  To sustain conviction it should 

thus satisfy two tests: 

The version must be a reliable account which means that there is nothing 

inherently improbable in the story. 

There must be sufficient corroboration of his evidence before it is accepted or 

acted upon. 

(See PIARA SINGH V. THE STATE OF PUNJAB, 1969 SC 961, 

SARAVAN SINGH V. THE STATE OF PUNJAB, 1957 SC 637, 

LACHHIRAM V. THE SATE OF PUNJAB, 1967 sc 792, AND  

SESHANNA V. STATE OF MAHARASTRA 1970 SC 1330 at 1333.) 

 The nature and extent of corroboration that the Court should look to 

depends upon the facts and circumstances of each case.  It is not possible 

to formulate any rules.  However, the following principles are well 

established: 

      Corroboration must be from an independent source. 

Corroboration need not be by direct evidence.  It is sufficient even though it 

is circumstantial in nature.  

Corroboration is required on material particulars and not confirmation of 

every detail deposed to by the approver.(See, BHIVA DOULU PATEL V. 

STATE OF MAHARASHTRA 1963 SC 599 AND SARVAN SINGH V. STATE OF 

PUNHAB 1957 SC 637). Corroboration required to the extent stated is both 

as to the commission of the offence and identity of the accused or each one 

of the accused (as the case may be ) as actual participants in the Crime.  

(x) Nature and extent of corroboration wherever it is required by law 

should always be kept in mind.  

              In all cases where corroboration is required, the nature and extent 

of corroboration that the Court should look to must necessarily vary with 

the circumstances of each case and also according to the particular 

circumstances of the offence charges.  There can be no set formula which 

may be of universal application.  However, there are certain guiding 

principles which will be of great help to the Presiding Officer in this behalf.  
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These principles have been succinctly laid down in KINg VB. BASKER 

VILLE, 1916-2 K.B.658 which is the locus classicus on the subject.  

 One of the important principles according to it is that wherever 

corroboration is required, what should be looked into is not independent 

corroboration of every circumstance in the sense that there should be 

independent evidence which by itself de hors the testimony of the 

complainant or the accomplice be sufficient to sustain conviction.  As Lord 

Readings Says: 

 ―Indeed, if it were required that the accomplice should be confirmed in 

every detail of the crime, his evidence would not be essential to the case it 

would be merely confirmatory of other and independent testimony.‖ 

        All that is required is that there must be ―some additional evidence 

rendering it probable that the story of the accomplice (or complainant) is 

true and that it is reasonable safe to act upon it.‖ 

         The second principle is that the corroborative evidence must not only 

make it safe to believe that the crime was committed but also must in some 

way reasonably connect or tend to connect the accused with it by 

confirming in some material particular the testimony of the accomplice or 

complainant that the accused had committed the crime.  This does not 

however, mean that the corroboration as to identity must extend to all the 

circumstances necessary to identify  the accused with the offence.  It  is 

nevertheless essential that there should be independent evidence which  will 

make it reasonably safe to believe the witness story that the accused was 

the one or among those who committed the offence.  The reason for this part 

of the rule is that ― a man who has been guilty of the crime himself will 

always be able to relate the facts of the case, and if the confirmation be only 

on the truth of that history, without identifying the persons, that is really no 

corroboration at all.  It would not at all tend to show that the party accused 

participated in it:‖ 

              The third principle is that the corroboration must come from 

independent sources or sources other than tainted.  Ordinarily, therefore, 

the testimony of one accomplice would not be sufficient to corroborate that 

of another.  But of course, the circumstances may be such as to make it 

safe to dispense with the necessity of corroboration and in those special 

circumstances a conviction would not be illegal. 

           The fourth principle is that the corroboration need not be by direct 

evidence that the accused committed the crime.  It is sufficient even if it is 

circumstantial evidence as to his connection with the crime.  Were it 

otherwise ―many crimes which are usually committed in secret, such as 

incest, offences with females (or unnatural offences) could never be brought 

to justice.‖ 

             The above rules were approved or followed in RAMESH WAR 

KALYAN SINGH V.STATE OF RAJASTHAN (1952 SC 54) SIDHESHWAR 
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GANGULY V. STATE OF WEST BENGAL (AIR 1958 SC 143) AND MAJOR 

E.G.BARSAY V. STATE OF BOMBAY (1961 SC 1762). 

 (xi) Former statement of a witness may be used as corroboration of his 

testimony.  

             The previous statement of a witness may be corroboration of the 

evidence of the witness.  Illustration (j) under section 8 of the Indian 

Evidence Act reads as follows: 

            ―The question is whether A was ravished.  The fact that shortly after 

the alleged rape, she made a complaint relating to the crime, the 

circumstances under which, and the terms in which the complaint was 

made are relevant.‖ 

            Thus the previous statement of a female who is ravished is 

admissible under section 8 of the Indian Evidence Act by way of the conduct 

of the party.  The question is whether such a statement may be proved to 

corroborate the subsequent testimony as to the same fact.  In this regard 

Section 157 of the Indian Evidence Act reads thus: 

             ―In order to corroborate the testimony of a witness‘ any former 

statement made by such witness relating to the same fact, at or about the 

time when the fact took place or before any authority legally competent to 

investigate the fact, may be proved‖. 

             Thus according to this section any former statement made by a 

witness may be proved to corroborate his testimony provided the conditions 

laid down therein are satisfied.  One of the conditions is that the former 

statement must have been made ‗at or about the time‘ when the fact took 

place. ‗At or about the time‘ would mean as early as can reasonably be 

expected in the circumstances of each case See: RAMESHWAR KALYAN 

SINGH V. STATE OF RAJASTHAN (1952 SC 54).  In that case, a girl who 

was raped told her mother about the incident about 4 hours after it 

occurred.  The reason for the delay was that the mother was not at home 

when the girl went there.  When the girl went home, she lay down and went 

to sleep and when the mother returned from the field at about 4p.m. she 

told her mother what had happened.  It was held in that case that the 

former statement of the girl was made at or about the time when the fact 

took place.  

 (xii) The Probative Value of evidence of the  complainant or the 

prosecutrix in sexual offence. 

              A women who has been raped is not an accomplice.  She is the victim of 

an outrage.  If the woman gave her consent, there is no offence unless she 

happens to be a married woman in which case consequences of adultery may 

follow.  In the case of a girl below the age of consent, her consent will not mater 

so far as the offence of rape is concerned.  In all sexual offences, including 

unnatural offences, the evidence of the complainant or the prosecutrix has to be 

treated with caution.  Though the complainant or the prosecutrix is not an 
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accomplice, and though corroboration is not essential before there can be a 

conviction, the necessity of corroboration must be present to the such evidence 

through such corroboration may be dispensed with in the particular 

circumstances of a case when it is safe to do so. 

(xiii) The value of evidence of trap witnesses in cases relating to 

bribery. 

            In cases relating to bribery, sometimes in order to entrap the 

persons receiving the bribe, the persons offering the bribe produce currency 

notes before the police authorities or executive Magistrates.  After some 

marks are made on the currency notes, the same are handed over to the 

person receiving bribe and he is entrapped and caught.  In some cases, the 

Police Officers and Executive Magistrates themselves provide such money.  

The point for consideration is whether the evidence of the witnesses of the 

raiding party and the officers is to be treated as that of accomplices.  

          The persons who under compulsion offer money to the person 

receiving bribe cannot be said to be accomplices.  They are in the nature of 

only partisan or interested witnesses.  Their evidence cannot be rejected on 

the ground of absence of independent corroboration.  Their evidence has to 

be judged by the same standard as the evidence of other partisan or 

interested witnesses.  

        Vide STATE OF BIHAR V. BASAWAN SINGH (1958 SC 500) 

ramanlal v. state of Bombay (1960 sc 961). 

          The inexpediency of employing Magistrates as trap witness has been 

stressed upon in various cases.  In BRANNAN V. PEEK (1947 All. E.R.572) 

GODDARD, C.J. made the following observations:- 

      ―I hope the day is far distant when it will become a common practice 

in this country for police officer to be told to commit an offence themselves 

for the purpose of getting evidence against some-one‖. 

          This point was again stressed upon in RAMJANAM SINGH V. THE 

STATE OF BIHAR (1956 SC 643 AT 651).  It was observed therin thus.   

          ―The very best of men have moments of weakness and temptation, 

and even the worst, times when they repent of an evil thought and are given 

an inner strength to set Satan behind them; and if they do, whether it is 

because of caution, or because of their better instincts or because some 

other has shown them either the futility or the wickedness of wrong doing it 

behaves society and the state to protect them and help them in their good 

resolve, not to place further temptation in their way and start afresh a train 

of criminal thought which had been finally set aside.‖ 

       The inexpediency of employing Magistrates as trap witnesses cannot 

be resolved into an inflexible rule that their evidence should be totally 

rejected in the absence of independent corroboration vide THE STATE OF 

BIHAR V. BASAWAN SINGH (1958 SC 500). 
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    In a judgment reported in AIR 2001 SC 318 Hon‘ble apex court laid 

down a proposition that the only condition for drawing a legal presumption 

under section 20 of PC Act is that during trial it should be proved that the 

accused has accepted or agreed to accept gratification and section does not 

say that the said condition should be satisfied through direct evidence only 

and direct evidence is only one of the modes through which a fact can be 

proved, but that is not the only mode envisaged in the Evidence Act.  

(xiv) The value of evidence of a person seeing the commission of a 

crime and not giving information of it to any one else. 

           A man who sees the perpetration of a crime and does not give 

information of it to anyone else cannot be regarded in law as an accomplice.  

But there can be no doubt that evidence of such a man should be scanned 

with much caution and the Court must be fully satisfied that he is a present 

witness of truth especially when no other person was present at the time to 

see the crime or murder.  Though he is not an accomplice, the Court would 

still require corroboration on material particulars as he is the only witness 

to the crime and as it would be unsafe to hand the accused on his sole 

testimony unless the Court feels convicted that he is speaking the truth 

VIDE VEMIREDDY SATYANARYANA REDDY V. STATE OF HYDERABAD 

(1956 SC 379). 

 (XV) Contradictions and Discrepancies have to be carefully judged.  

How far they are material. 

        The duty of the Court is to discover the truth and to find out whether 

the accused is guilty or not.  It has to reach its conclusion in this behalf on the 

basis of legal testimony or the evidence brought before it.  This evidence may 

be direct or indirect.  It may be based on perceived facts or inferred facts.  

Facts based on direct observation are perceived facts.  What may be inferred 

from the facts known by a process of thinking or reasoning are inferred facts. 

 The amount of confidence which has to be placed on legal testimony based on 

observation must, therefore be judged by reference to various factors such as 

(1) the subject matter, i.e., the nature of the occurrence, (2) the time of the 

observation, (3) whether the observation was casual or deliberate, (4) the type 

of mind of the observer, (5) the state of mind at the time, (6) the possibility of 

elaboration and distortion of the facts perceived, (7) the length of time that 

elapsed between the observation and the recording of testimony, (8) the 

amount of corroboration from other observers, and (9) whether the testimony 

is consistent with the probabilities of the transaction.  

         So then, while considering the testimony, we are obliged to take into 

account not only the possibilities of mistakes of observation and mistakes of 

memory but also the possibilities of careless statement or deliberate lying.  

Of course, a thorugh and skilful cross examination should enable the court 

to judge the state of observation and the witnesses memory.  It may expose 

and attempt at deliberate falsehood as well.  But an inference as to the truth 

or otherwise of the story told has to be drawn even from out of seeming 
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conflicts, contradictions or discrepancies, found in the testimony occasioned 

by cross examination or otherwise.  These contradictions and discrepancies 

may flow from natural defects of observation and vagaries of human nature 

or they may betray that the versions of the deponents are false or unworthy 

of credit.  It all depends upon the nature of the defects and the type of the 

witnesses examined.  It must be remembered that contradictions and 

discrepancies are natural and inevitable in the testimony of even truthful 

witnesses.  There can be discrepancies of truth as of false hood.  It all 

depends upon the natural cases thereof.  While minor discrepancy criteria 

to be of any consequence, contradiction in the statement of witnesses 

cannot be lightly passed over as they seriously affect the creditability of 

witnesses.  Discrepancies of minor character are generally those which are 

attributable to inattention to all the details or the elasticity of human 

impressions, men‘s varied powers of observation and expression.  A version 

given by two persons in relation to some incident though sufficiently 

accurate may not be free from discrepancies.  It is not possible for any two 

persons to observe all the minutest details of the occurrence with equal 

care.  Their power of appreciation or expression also differs.  The 

discrepancies, therefore, both as a result of inattention to details and due to 

natural tendency to exaggerate or belittle are but natural and inevitable.  

Indeed, the absence of such discrepancies may, in a large number of cases, 

be attributable to tutoring.  So then ―when the evidence is discrepant or 

exaggerated allowance has to be made for the idiosyncrasies of the class 

from which the witnesses are drawn, their powers of observation, strength of 

memory and facility of description with a discount for possible bias or 

prejudice.‖ (See Taylor on Trial of Cases, Page 89).  The discrepancies may 

some times be due to confusion of thought when the witness is subjected to 

severe test of cross examination.  Such defect will be more prominent in 

case of persons who are not accustomed to the ways of Courts or are 

nervous.  Certainly these factors have to be borne in mind while evaluating 

the evidence of the witnesses.  While contradictions on material points 

cannot be easily ignored as they affect the truth of the story, not much 

importance should be attached to the minor discrepancies.  These 

discrepancies may not be merely in relation to the details of the occurrence 

but also to the time and date or day of the occurrence as well.  As a matter 

of fact the time and date as given by most of the witnesses are approximate 

and there ought to be great margin for honest error.  It is not possible for 

the witnesses to give the exact time in relation to each instance of the 

incident.  They may not have watches with them and even if they have, they 

may not closely note the same, being wholly absorbed in the observation of 

the incident.  Even though they may at times remember the date, when they 

have to give their evidence after a log interval, failure of memory in this 

behalf may be inevitable.  They will not be able to recall the exact date.  

Indeed it is impossible to expect any witness much less an illiterate witness 

to describe the particulars as to time and distance and the movements of 

persons in such a scientific detail as to stand the test of calculation.  See 

NIHAL SINGH V. STATE OF PUNJAB (1965 SC 26 AT 30).   Where a large 

number of offenders or victims are involved in an offence, it is often not 
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possible for the witnesses to describe accurately the part played by each one 

of the assailants.  In such cases, it is usual to adopt the test that the 

conviction should be sustained only of it is supported by two or three or 

more witnesses who give a consistent account of the incident.  (See 

MASALTI V. STATE OF U.P.1965 SC 202). 

         Some times illiterate witnesses from villages who are dull witted are 

unable to separate in their minds what they saw from what they heard, from 

the inferences they themselves draw and from the inferences other persons 

draw for them.  It is due to this inability certain discrepancies creep in their 

statements.  These discrepancies are to be judged carefully.  The court has 

to subject each material contradiction or discrepancy to strict scrutiny and 

see whether its conscience is satisfied that the witnesses are speaking the 

truth. The court has always, to bear in mind that the benefit of reasonable 

doubt has to go to the accused.  Where the evidence has been introduced 

the probability or improbability of the transaction should be taken into 

account to arrive at the truth.  Of course, the rejection of certain specific 

statements of a witness is not necessarily a ground for disbelieving the 

whole of his evidence.  Where the untruth spoken to by a witness is merely 

in embroidery to the story and is attributable to lack of memory, the whole 

statement should be made to disengage the truth from the falsehood.  But if 

it is established that he has perjured himself either with regard to a 

particular accused or on a major part of the case, that should be enough to 

discredit the testimony altogether.  (See SUKHA V. STATE OF RAJASTHAN 

1956 SC. 513). 

         Hardly we come across a case where there is not a grain of untruth 

in the evidence of a witness.  Often the statements of witnesses contain 

exaggerations, embellishments, and embroideries; but on that ground alone 

their evidence cannot be discarded.  Truth must be separated from 

falsehood in the same manner as chaff should be separated from grain.  But 

where the material to convict any person on a small piece of evidence  that 

may possibly be true.  (UGAR AHIR AND OTHERS V. THE STATE OPF 

BIHAR 1965 SC 277, NISAR ALI V. THE STATE OF U.P.1957 SCJ 392: 

AIR.1957 SC 366).  

         If the statement of the few witnesses is not believed with respect to 

some of the accused persons, it does not necessarily follow that their 

evidence should not be relied on with referece to other accused as well. (See 

GULLUSAH V. THE STATE OF BIHAR, 1968 SC 813).  (In the case cited the 

evidence of witnesses was not accepted in respect of some of the accused 

but was relied on against the appellant). 

     Witnesses who retract their statements in the trail Court should be 

looked upon as witnesses not above suspicion and their evidence should be 

regarded with great caution.  Where a witness for the prosecution makes a 

statement in the trial Court contradictory to the one before the Inquiry 

Magistrate or the Police casting a serious doubt about the case for the 

Prosecution, there is no guarantee of truth in either of  his statements and 
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his evidence is entirely unreliable.  (See MADAN MOHAN SINGH V. STATE 

OF U.P. AIR 1954 SC 637). 

      Witnesses who kept silence for a long time about the incidents to 

which they have deposed and who, moreover, when first questioned by the 

Police had denied all knowledge of the affair, are not entitled to have their 

testimony believed.   

(xvi) Circumstantial Evidence is of considerable help in determining 

the guilty.  

     Circumstantial evidence is sometimes of very great importance.  Indeed 

in some heinous crimes it is the only evidence available.  It provides links in a 

chain of facts which go to establish the guilt of the accused.  Where there is no 

direct evidence and the proof is made to rest on circumstantial evidence, the 

principles which should be kept in view in judging the guilt are as follows:- 

          Each fact and circumstance on which the prosecution relies in 

support of its case must be such as to lead to a reasonable inference about 

some aspect of the guilt of the accused.  

          Every such fact or circumstance on which the prosecution relies must 

be clearly proved beyond doubt.  

          The chain of proved facts and circumstances must be complete and 

unbroken. No link in it must be missing.  

           The proved facts and circumstances must be of such nature as to 

point, in their total effect, irresistibly and unmistakably to the only 

conclusion that the accused is guilty of the offence.  The Chain of evidence 

must be so far complete as not to leave any reasonable doubt for the 

conclusion consistent with the innocence of the accused person.  The 

circumstances should be of a conclusive nature and tendency and they 

should be such as to exclude every hypothesis but the one proposed to be 

proved.  In short, the incriminating facts established must be incapable of 

explanation upon any other hypothesis than that of the guilty of the 

accused.  Otherwise the accused must be given the benefit of doubt.  See 

ANANT CHINTAMAN LAGU V. STATE OF BOMBAY., AIR 1960 SC 500; 

GOVINDA REDDY V. STATE OF MYSORE AIR 1960 SC 29; ERADU V. 

STATE OF HYDERABAD, AIR 1956 SC 316; See CHARAN SINGH V.STATE 

OF U.P. 1967 SC 520 AND See HANUMANT GOVIND NARGUNDKAR 

V.STATE OF M.P. 1952 SC 343).  

(XVII)   The significance of Evidence of Motive. 

     Motive is the reason which induces and actuates a man to do a certain 

act.  It is a sense of injury or a long cherished feeling of resentment which 

induces a person to commit an offence.  Motive is thus no doubt an important 

factor and is therefore relevant under section 8 of the evidence Act.  Existence 

of adequate motive for the perpetration of crime is an important factor which 

strengthens the general body of evidence.  But failure to prove motive cannot 

outweigh the positive evidence as to the crime.  Thus motive, though an 
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important factor, adequacy or absence of motive may not affect the merits of 

the case if there is positive evidence as to the crime which brings home the 

guilt of the accused.   

 In a judgment reported in 2016 (1) ALD (Crl) 7 SC.  Vijayasankar Vs State 

of Haryana, the Hon’ble Supreme court discussed that in each and every case, it 

is not incumbent on the prosecution to prove the motive for the crime.  Often, 

motive is indicated to heighten the probability of the offence that the accused 

was impelled by that motive to commit the offence.  Proof of motive only adds to 

the weight and value of evidence adduced by the prosecution.  If the prosecution 

is able to prove its case on motive, it will be a corroborative piece of evidence.  

But even if the prosecution has not been able to prove its case on motive that 

will not be a ground to throw the prosecution case nor does it corrode the 

creditability of prosecution case.  Absence of proof of motive only demands 

careful scrutiny of evidence adduced by the prosecution.   

(xviii) The evidence regarding conduct is relevant. The degree of probative 

value depends on the particular circumstances of each case.  

 In some cases the prosecution seeks to establish that the accused when 

arrested manifested a great agitation and alarm or that when the accused came 

to know that the police machinery is set in motion in relation to the 

occurrence, he immediately took to flight or that ever since the incident the 

accused has been absconding.  

Wills in his Book on Circumstantial Evidence at page 126 says :- 

―Men are differently constituted as respects both animal and moral  courage 

and fear may spring from causes very different from that of conscious guilt; 

and every man is therefore entitled to a candid construction of his words 

and actions , particularly  if placed in circumstances of great and 

unexpected difficulty.  

       Mr. Justice Abbot in a trial for murder where evidence was given of 

flight, observed in his charge to the Jury, that  

       ―a person, however, conscious of innocence, might not have courage 

to stand a trial;  but might, although innocent, think it necessary to consult 

his safety by flight. 

        ―It may be a conscious anticipation of punishment for guilt, as the 

guilty will always anticipate the consequences; but at the same time it may 

possibly be, according to the frame of mind, merely an inclination to consult 

his safety by flight rather than stand his trial on charge so heinous and 

scandalous as this is .‖ 

     These passages show that the evidence of such a conduct unless it is 

traceable to the conscious guilt of the accused is not of much consequence. 

(See KHUSHAL RAO V. STATE OF BOMBAY, 1958 S.C.22.)  Of Course, 

when there is no sufficient explanation  and the other evidence pointing to 

the guilt is overwhelming, this conduct adds to the proof of guilt (See 

PRITAM SINGH V. STATE OF PUNJAB, 1956 S.C. 415) 
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(XIX) Confessions and their value . 

         Deliberate and voluntary confessions of guilt, if clearly proved, are 

amongst the most effectual proofs in the law. That is because it cannot be 

ordinarily presumed that a rational being will wantonly make admissions 

prejudicial to his interests and safety. But in a large variety of cases it is 

seen that the confession is retracted at the trial. So then, it falls to the duty 

of the Court to determine if a confession is voluntary. The burden will be on 

the prosecution. If the circumstances in which a confession was made throw 

a doubt upon its voluntary character, it must be rejected. If the accused 

claims that the confession was induced or coerced, unless the voluntary 

nature is fully proved, the confession has no value. The accused is not 

required to prove his assertion affirmatively. All that may have to be 

considered is whether what he says is possible. If there is nothing on record 

to show that his assertion is false and, judged from other circumstances, 

such things can happen and may have happened in the instant case that is 

enough to give the benefit to the accused. (See NATHU V. STATE OF UP., 

1956 SC 56‘ AHER RAJA KHIMA Vs STATE of SAURASHTRA. 1956 SC 

217). If the reasons given by the accused for withdrawing the confessional 

statement are palpably false and the statement is held to be true and 

voluntary, the question arises, what is the importance and weight to be 

attached to the confession, retracted as it stands. If the truth of the 

confession is established by corroboration in material particulars by 

independent evidence, it can be acted upon.  What is sufficient 

corroboration for this purpose has to be decided in each case on its own 

facts and circumstances. It may, however, be generally  stated that where 

the prosecution by the production of reliable evidence which is independent 

of the confession, establishes the truth of certain parts of the account given 

in the confession and those parts are so integrally connected with other 

parts  of the confession, that a prudent Judge would think it reasonable to 

believe, in view of the established truth of these parts that what the accused 

has stated in the confession as regards his own participation in the crime, is 

also true , that is sufficient corroboration. (See NAND KUMAR V. STATE 

OF RAJASTHAN, 1963-2 S.C.R.890) 

(XX) Extra Judicial Confession  

      Extra-judicial confession can be accepted as evidence only if the 

Court is satisfied that it is both voluntary and true. It must be received with 

great caution. The exact words used by the accused should always be 

ascertained; and before it is accepted as a piece of evidence justifying a 

conviction, the Court should satisfy itself on the following points :- 

       What were the circumstances under which it was made or in what 

manner was it obtained? 

Was the confession made by the accused voluntarily? 

       What was the reason for the accused to have confided in the witness 

who proves it and to have made a clean breast of his actions? 
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       Did the witness truly understand the sense of what was stated to him, 

or is there any room for a mistake or misapprehension? 

         Have the words uttered by the accused been correctly reproduced or is 

the witness improving on the statement which was made to him? 

         Has the witness any personal motive to depose falsely against the 

accused or have the police, in their eagerness to prove the commission of a 

crime, put up that witness to prove a confession. 

(See RATAN GOND V. STATE OF BIHAR: 1959 SC 18. MULK RAJ V. 

STATE OF M.P. 1959 SC 902) 

(XXI) Value to be attached to confessional statements of co-accused 

 The confession of a co –accused is not evidence under Section 3 of the 

Evidence Act. It is not required to be recorded on oath and it cannot be 

tested by cross examination. First the Court should altogether exclude such 

confession from consideration. It must see if there is evidence in the case 

sufficient to sustain a conviction. If the finding is that there is not sufficient 

evidence, the matter ends there and a conviction cannot be upheld  even 

though there is in addition a confession by a co-accused. If on the other 

hand, the Court finds that the other evidence is of such a nature as to be 

sufficient to sustain a conviction  provided it is believed, the confession of a 

co-accused comes into use and can be called in aid for lending assurance to 

the belief in that evidence.  See NATHU V. STATE OF UP. (1956 SC 56) 

       The confession must implicate the maker himself substantially to the 

same extent as his companions in the crime before it can be used against 

the accused See BALBEER SINGH V. STATE OF PUNJAB ( 1957 Sec. 216) 

Sec. 30 of the Evidence Act alone permits the Court to take into 

consideration the confession of a co-accused against others if it is made by 

him affecting himself and some other.  

        The Courts called upon to decide criminal cases while appreciating 

evidence have to take into account the documentary evidence as well.  They 

have to call in aid sometimes certain presumptions of law.  If need be, they 

have to take judicial notice of certain facts as well.  It may be seen that 

whereas it is manifest that the evidence that may be given in any inquiry or 

trial under the mandate of Sec.5 of the Evidence Act, is, of the existence or 

non-existence of every fact in issue and of such other facts as are relevant 

under the Indian Evidence Act and of no others, and what are relevant facts 

have been referred to in Secs. 6 to 55 of the said Act, the method of proof is 

not merely by way of oral testimony of witnesses.  There are other methods 

as well.  One such method which is most common is the documentary proof.  

The documents may be public or private.  Private documents are other than 

the Public Documents.(Secs.74 and 75 of the Indian Evidence Act).  

Method of proof of Public Documents has been stated in Secs. 77 to 79 and 

the presumptions which have to be raised in relation to certain documents 

have been mentioned in some of the subsequent sections.  It is necessary 

that these presumptions should be kept in mind while judging the evidence.  
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The proof of private documents has to be adduced by producing the original, 

if available. They have to be duly proved by a person who wrote and signed 

them (Sec.67) and if any such person is dead or cannot be found or denies 

his hand writing or signature, they may be proved by the evidence of the 

persons who are familiar with his hand writing or signature.  

              By a comparison of the signature or writing of that person with his 

signature or writing which is admitted, or proved to the satisfaction of the 

court (Sec. 77) 

               It should be further remembered that the documentary evidence 

being not prone to lapses of memory may have its special value as against 

the oral evidence but that has to be judged in the circumstances the 

document was executed or brought into being.  This has to be borne in 

mind while attaching weight and value to the evidence.  Under the Evidence 

Act, the court has to take judicial note of certain facts without called upon 

the party to prove as provided in Secs. 56 and 57.  Thus the court would do 

well to take all these factors into consideration while appreciating the 

evidence and coming to its conclusions in criminal cases. 

     The findings to be based on the evidence only.  In a judgment reported in 

Chako Mathai Vs. State of Kerala AIR 1964 Ker 222., the burden of proof 

plays an important role in the standard of proof .  In criminal cases, 

however the onus is on the prosecution has to prove the guilt of the accused 

beyond all reasonable doubt.  The onus never shifts and the standard of 

proof for all the charges, the state must prove the charge beyond all 

reasonable doubt, 

The standard of proof in criminal cases would not be  same in each and 

every case  and it is depending on the facts and circumstances of that 

particular case. 

  So the presiding officer has to keep in mind that the range of accepting 

the proof should be within the purview of the Indian Evidence Act and only 

on the valid legal principles. 

  

      ***** 
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BURDEN OF PROOF 
 

 
Papers Presented By: 

 
SRI L. SRIDHAR, 

Additional Senior Civil Judge, 
Eluru. 

 
 

 Burden of proof is the duty of a party in a legal proceeding to prove an 

assertion of fact which includes both production and the burden of persuasion. 

In Indian Legal System, the provisions relating to Burden of Proof and how it is 

discharged are laid down in Chapter VII of the Indian Evidence Act.1872.  In 

Law of Evidence, the necessity or duty of affirmatively proving a fact or facts in 

dispute on an issue raised between the parties in a lawsuit. It deals with which 

side must establish a point or points. 

If we see what is meant by Burden of Proof, the judge can decide a case 

only by considering the truth and value of the several facts alleged and proved 

by the parties, and as the facts are unknown to judge, they must be 

established by evidence. The question at once arises, which party must adduce 

evidence. The responsibility for adducing such evidence which will establish 

any allegation is called the Burden of Proof. The subject matter of the Burden 

of proof as applied to judicial proceedings falls into two parts: 

1. Burden of proving an issue. 

2. Burden of proving a particular fact. 

 On coming to Burden of proving an issue, it may involve the proof of 

many facts. The framing of an issue presupposes an assertion of the existence 

of a certain set off acts and circumstances by one party and the denial of them 

by the opposite party. There are two ways by which the issue may be 

adjudicated upon (1) By proving that the circumstances alleged do not exist or 

(2) By proving that the circumstances alleged do exist.  The question is which 

of the two modes of proving the issue to be adopted—the mode of proving the 

affirmative or the mode of proving the negative. The rule is that the party which 

alleges the existence of the facts must prove that they exist. The burden is on 

him who states the affirmative of the proposition. He who denies need not 

prove that they do not exist. 
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Whenever any person goes to the court of law in order to seek redressal of any 

injustice caused to him, he necessarily relies upon a particular rule of law 

provided either in a statute or derived from case law, for the purpose of 

showing that he is entitled to a certain right or that the other party is subject 

to a duty or liability. But the rule of law applies only when certain other 

circumstances and facts exist. One Party  will assert the existence of such 

circumstances and facts, and the other party will deny their existence. The 

Burden of Proof signifies an obligation imposed on a party to prove a fact. 

GENERAL RULE: 

The general rule with regard to the burden of proving the facts is that 

―He who asserts, Must Prove‖. This rule is also in accordance with the maxim 

EI INCUMBIT PROBATIO QUI DICIT NON QUI NEGAT‖ (the burden of proof is 

upon the party who substantially assert the affirmative of the issue but not on 

the party who denies). 

The burden of proving the facts rests on the party, who substantially asserts 

the affirmative issues and not the party who denies, it is the general rule, but 

this rule may not be universal in its application. Vide  Anil Rishi Vs Gurbaksh 

Singh AIR 2006 SC 1971. 

The Burden of proof is of two kinds: 
 

3. Burden of establishing a case, which is legal burden or burden by pleading 

(a matter of procedure).  

4. Burden of introducing evidence, which is evidentiary burden.  
 
 

In criminal trial, the burden of proving everything to establish the charge 

against the accused lies upon the prosecution and that the burden never 

shifts. Notwithstanding the general rule that the burden of proof lies 

exclusively upon the prosecution, in the case of certain offences, the burden of 

proving a particular fact in issue may be laid by law on the accused. Vide. 

State of Maharastra vs Wasudeo Ramchandra kaidalwar (1981) 3 SCC 191. 

In civil cases, Order 18 Rule 3 of C.P.C. incorporates the principle of burden. 

The legal burden is constant always. But the evidentiary burden shifts. In a 
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case between R.V.E.Venkatachala gounder vs Arulmigu Visweswara Swami 

& V.P.Temple&anr (JT 2004(6) SC 442), the law is stated in following terms: 

In a suit for recovery of possession based on title, it is for the plaintiff to prove 

his title and satisfy the court that he is entitled to dispossess the defendant 

from his possession over the suit property and for possession to be restored to 

him. There is essential distinction between burden of proof and onus of proof.  

Burden of proof lies upon the person who has toprove fact and it never shifts 

but the onus of proof shifts. Such shifting of onus is a continuous process in 

the evaluation of evidence.  RAGHAVAMMA V. CHANCHAMMA reported in AIR 

1964 SC para 12. 

 

 

The phrase ―Burden of Proof‖ has two meanings. Burden of proof as a 

matter of law and pleading, and the other burden of establishing a case; the 

former is fixed as a question of law on the basis of the pleadings and is 

unchanged during the entire trial, whereas the latter is not constant but shifts 

as soon as a party adduced a sufficient evidence. The burden need not 

necessarily be direct evidence i.e., oral or documentary evidence, or admissions 

made by the opposite party, it may comprise Circumstantial Evidence or 

Presumption of Law or Fact. Burden of proving a fact is just on party asserting 

affirmative of an issue and not upon a party denying it. SECRETARY TO 

GOVERNMENT OF INDIA v. INDIRA DEVI (1998 (5) ALT 32). 

 When both parties adduce evidence, burden loses its significance. Vide 

1987(1) ALT page 1, 1981 SC, 2085; 1991 (3) SCC 331; 1997 (10) Supreme, 26. 

But then the court on the basis of evidence adduced by both the parties should 

consider whether the burden is discharged. 

The term ―Burden of Proof‖ is not defined in the Act and cannot be fully 

understood when an exposition of its place and meaning in our procedural law 

as a whole. For adequate understanding of the import of these basic concepts, 

Courts have to be necessarily examine their sources. The context in which they 

were given statutory form, the purposes they were designed to serve and the 

functions they actually fulfill. Whenever the law places a burden upon a party, a 
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presumption operates against it. Hence, burden of proof and presumptions have 

to be considered together. When there is ample evidence from both sides, the 

fate of the case is no longer determined by presumptions or burden of proof, 

but by a careful selection of the correct version based, no doubt on 

preponderance of probabilities, which has to be so compulsive or overwhelming 

in the case of a choice in favour of conviction as to remove all reasonable 

doubt. Burden of proof and presumption may become decisive action in cases, 

where evidence is equally balanced. Thus their function is decisive only in 

cases where there is paucity of evidence on either  

side or the evidence given by the two sides is equally balanced. Neither a 

burden of  

proof nor a rebuttable presumption can be used for excluding any evidence, 

which is not their function at all. Vide RISHIKESH SINGH v. STATE, AIR 

1970, Allahabad 51 (F.B.). 

 
Burden of proof can also define the burden of persuasion, or the 

quantum of proof by which the party with the burden of proof must establish 

or refute a disputed factual issue. In criminal cases, the prosecution must 

prove the accused guilt beyond reasonable doubt. Reasonable doubt is a 

constitutionally mandated burden of proof in criminal proceedings. Although 

the reasonable doubt standard is not specifically mentioned anywhere in the 

Constitution, the Courts have time and again observed that the standard is so 

deeply rooted in the nation's history as to reflect the fundamental value that "it 

is far worse to convict an innocent man than to let a guilty man go free." 

 
  In civil litigation the standard of proof is either proof by a preponderance 

of the evidence or proof by clear and convincing evidence.  A preponderance of 

the  evidence simply means that one side has more evidence in its favour than 

the other even by the smallest degree. Clear and convincing evidence is 

evidence that  establishes truth of a disputed fact by a high probability. In 

Criminal trials, there will be  a higher standard of proof because the accused 

face the deprivation of life or liberty if  convicted while defendants generally 

face an order to pay damages, if plaintiff wins.  
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LAW DETERMINING BURDEN OF PROOF: 

 

The burden of proof is the obligation on a party to establish such facts in 

issue or relevant facts in a case to the required degree of certainty in order to 

prove its case. For example, in a case of murder, prosecution may allege that 

all the conditions constituting a murder are fulfilled. All such conditions are 

facts in issue and there is an obligation to prove their existence. This obligation 

is a burden of proof. In general, every party has to prove a fact that goes in his 

favour or against his opponent, this obligation is nothing but burden of proof. 

In a case between Chandra vs. M.Thangamuthu & Anr, reported in 

Civil Appeal No.7284 of 2008 the Honorable Supreme Court held 

that in an election petition, the burden of proof lies on the person who accuses 

that the elected person who had support of the majority of the electorates still 

does not deserve to represent them in the State Assembly. 

 

 
Section 101 defines burden of proof as follows - When a person is 

bound to prove the existence of any fact, it is said that the burden of proof lies 

on that person. 

 
The important question is who is supposed to prove the various facts alleged in 

a case. In other words, on whom should the burden of proving a fact lie? The 

rules for allocation of burden of proof are governed primarily by the provisions 

in Section 101 to 105. The rules propounded by these sections can be 

categorized as General rules and Specific rules. 

 
General rules: 
 
Rule 1 - As per Section 101, specifies the basic rule about who is supposed to 

prove a fact. It says that whoever desires any Court to give judgment as to any 

legal right or liability dependent on the existence of facts which he asserts, 

must prove that those facts exist. The Honorable Supreme Court held in recent 

case Rangammal V. Kuppuswami and Ors. Civil Appeal No.562 of 2003- 

that burden of proof lies on the person who first asserts the fact, and not on 

the one who denies that fact to be true. The responsibility of the defendant to 

prove a fact to be true would start only when the authenticity of the fact is 
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proved by the plaintiff.  

Illustration 1 - A desires a Court to give judgment that B shall be punished for 

a crime which A says B has committed. A must prove that B has committed the 

crime. 

Illustration 2 - A desires a Court to give judgment that he is entitled to certain 

land in the possession of B, by reason of facts which he asserts, and which B 

denies, to be true. A must prove the existence of those facts. 

 
Facts can be put in two categories - those that positively affirm something and 

those that deny something. For example, the statement, "A is the owner of this 

land" is an affirmative statement, while "B is not the owner of this land" is a 

denial.  The rule given in Section 101 means that the person who asserts the 

affirmative of an issue, the burden of proof lies on him to prove it.  Thus, the 

person who makes the statement that "A is the owner of the land", has the 

burden to prove it. This rule is useful for determining the ownership of the 

initial burden. Whoever wishes the court to take certain action against the 

opposite party based on certain facts, he ought to first prove those facts. 

 
Burden of Proof and Onus of Proof: 
 
The term Burden of Proof is used in two difference senses - the burden of proof 

as a matter of law and pleading, and the burden of proof as a matter of 

adducing evidence also called as onus. There is a subtle distinction between 

burden of proof and onus of proof, which was explained in the case of 

Ranchhodbhai vs Babubhai AIR 1982. The first one is the burden to prove 

the main contention of party requesting the action of the court, while the 

second one is the burden to produce actual evidence. The first one is constant 

and is always upon the claimant but the second one shifts to the other party as 

and when one party successfully produces evidence supporting its case. For 

example, in a case where A is suing B for payment of his services, the burden 

of proof as a matter of law is upon A to prove that he provided services for 

which B has not paid. But if B claims that the services were not up to the 

mark, the onus of burden as to adducing evidence shifts to B to prove the 
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deficiency in service. Further, if upon providing such evidence, A claims that 

the services were provided as negotiated in the contract, the onus again shifts 

to A to prove that the services meet the quality as specified in the contract. 

 
The next rule determines who has the onus of proof. 

 

Rule 2 - As per Section 102, the burden of proof in a suit or proceeding lies 

on that person who would fail if no evidence at all were given on either side. 

The following illustrations explain this point – 

 
Illustration 1 - A sues B for land of which B is in possession, and which, as A 

asserts, was left to A by the will of C, B's father. If no evidence were given on 

either side, B would be entitled to retain his possession. Therefore the burden 

of proof is on A. 

Illustration 2 - A sues B for money due on a bond. The execution of the bond 

is admitted, but B says that it was obtained by fraud, which A denies. If no 

evidence were given on either side, A would succeed, as the bond is not 

disputed and the fraud is not proved. Therefore the burden of proof is on B. 

Rule 3 - As per Section 103, the person who wants the court to believe in an 

alleged fact is the one who is supposed to prove that fact unless it is provided 

by any law that the proof of that fact shall lie on any particular person. 

Illustration 1: A prosecutes B for theft, and wishes the Court to believe that B 

admitted the theft to C. A must prove the admission. 

Illustration 2: B wishes the Court to believe that, at the time in question, he 

was elsewhere. He must prove it. 

Further, as specified in Section 104, if a person wants the court to believe in a 

fact that assumes the existence of another fact, it is up to the person to prove 

the other fact also. 

Illustration 1 : A wishes to prove a dying declaration by B. A must prove B's 
death. 
 
Illustration 2: A wishes to prove, by secondary evidence, the contents of a lost 

document. A must prove that the document has been lost. 
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Specific Rules: 

 

These rules specifically put the burden on proving certain facts on particular 
persons - 
 
Rule 1 - As per Section 106, when any fact is especially within the knowledge 

of any person, the burden of proving that fact is upon him. When a person 

does an act with some intention other than that which the character and 

circumstances of the act suggest, the burden of proving that intention is upon 

him. 

Illustration: A is charged with traveling on a railway without a ticket. The 

burden of proving that he had a ticket is on him. 

 
 
Rules of Presumption - Section 107 and 108 say that if a person was known 

to be alive within 30 yrs the presumption is that he is alive and if the person 

has not been heard of for seven years by those who have naturally heard from 

him if he had been alive, the presumption is that the person is dead. But no 

presumption can be draw as to the time of death. Sections 109 establishes the 

burden in case of some relations such as landlord and tenant, principle and 

agent etc. Further sections specify the rule about burden of proof in case of 

terrorism, dowry death and rape. 

 
EXCEPTIONS: - 
 
Exception 1 - The general rule in criminal cases is that the accused is 

presumed innocent. It is the prosecution who is required to establish the guilt 

of the accused without any doubt. At the same time, the accused is not 

required to prove his innocence without any doubt but only has to create 

reasonable doubt that he may not be guilty. Section 105 specifies an 

exception to this general rule. When an accused claims the benefit of the 

General Exception clauses of IPC, the burden of proving that he is entitled to 

such benefit is upon him. For example, if an accused claims the benefit of 

insanity in a murder trial, it is up to the accused to prove that he was insane 

at the time of committing the crime. 
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In the case of K M Nanavati vs State of Maharashtra, AIR 1962, SC 

explained this point. In this case, Nanavati was accused of murdering Prem 

Ahuja, his wife's paramour, while Nanavati claimed innocence on account of 

grave and sudden provocation. The defence's claim was that when Nanavati 

met Prem at the latter's bedroom, Prem had just come out of the bath dressed 

only in a towel; an angry Nanavati swore at Prem and proceeded to ask him if 

he intends to marry Sylvia and look after his children. Prem replied, "Will I 

marry every woman I sleep with?‖ which further enraged Nanavati. Seeing 

Prem go for the gun, enclosed in a brown packet, Nanavati too went for it and 

in the ensuing scuffle, Prem's hand caused the gun to go off and instantly kill 

him. Here, Hon‘ble Supreme Court held that there is a presumption of 

innocence in favour of the accused as a general rule and it is the duty of the 

prosecution to prove the guilt of the accused beyond any doubt. But when an 

accused relies upon the general exception or proviso contained in any other 

part of the Penal Code, Section 105 of the Evidence Act raises a presumption 

against the accused and also throws a burden on him to rebut the said 

presumption. Thus, it was upon the defence to prove that there existed a grave 

and sudden provocation. In absence of such proof, Nanavati was convicted of 

murder. 

 

Exception 2: Admission - A fact which has been admitted by a party and 

which is against the interest of that party, is held against the party. If the fact 

is contested by the party, then the burden of proof rests upon the party who 

made the admission. For  

example, A was recorded as saying that he committed theft at the said 

premises. If A wants to deny this admission, the burden of proof rests on A to 

prove so. 

 
Exception 3: Presumptions - Court presumes the existence of certain things. 

For example, as per Section 107/108, court presumes that a person is dead 

or alive based on how long he has not been heard of. Section 109, presumes 

that when two people have been acting as per the relationship of landlord - 
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tenant, principle - agent, etc, such relationship still exists and anybody who 

contends that such relationship has ceased to exist has to provide proof. 

Section 110 presumes that the person who has the possession of a property is 

the owner of that property. As per Section 113A, When the question is 

whether the commission of suicide by a woman had been abetted by her 

husband or any relative of her husband and it is shown that she had 

committed suicide within a period of seven years from the date of her marriage 

and that her husband or such relative of her husband had subjected her to 

cruelty, the court may presume, having regard to all the other circumstances of 

the case, that such suicide had been abetted by her husband or by such 

relative of her husband. As per Section 113B, when the question is whether a 

person has committed the dowry death of a woman and it is shown that soon 

before her death such woman had been subjected by such person to cruelty or 

harassment for, or in connection with, any demand for dowry, the court shall 

presume that such person had caused the dowry death. Thus, when the 

presumption of the court is in favour of a party, the burden of disproving it 

rests on the opposite party. 

 
Burden of proof relates to the manner in which a case is tried, and by 

long usage has become the only reasonable and natural method. It has been 

defined as follows: ―On every issue, there is an obligation on one party to 

convince the tribunal of the truth of some proposition of fact which is in issue 

and which is vital to his case.‖ 

 
 
Burden of Proof in case of Reverse Onus and Presumptions: 

 

There are certain legislations that may shift the evidential burden of 

proof on the accused. In a criminal trial the evidential burden does keep 

shifting during the course of the trial. However, it always lies on the 

prosecution in the first instance since it is the prosecution that seeks to assert 

an affirmative to prove the guilt of the accused.  
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However, it may be possible that the statute requires the accused to prove 

certain facts in the absence of which the courts may draw a certain inference. 

This is in the nature of a presumption which comes into play only after some 

elements of the offence have been proved by the prosecution and therefore, it is 

submitted that it is incorrect to say that the burden of proof is shifted under 

these legislations. 

 
Shifting the Burden of Proof on the Accused: 
 
 

When one considers the first meaning of burden of proof, it is easy to 

reach the conclusion that the burden of proof of satisfying the jury of the guilt 

of the accused beyond reasonable doubt is always upon the prosecution and 

can never change. If a doubt exists, then the accused should be acquitted. The 

presumption of innocence implies that the prosecution is required to prove 

every ingredient of the offence, even though there may be negative averments 

made by the prosecution. The burden of proof is never on the accused to prove 

every essential ingredient of the offence. 

 
The burden of proof lies on the prosecution to adduce evidence before the 

court and if it fails to introduce any or sufficient evidence, it is an established 

principle that acquittal will follow. However, if one considers the evidential 

burden, it constantly shifts during the trial; the evidential burden may ―shift‖ 

once the prosecution has made-out a prima facie case against the accused and 

he may be convicted if he does not adduce evidence to create a reasonable 

doubt. The accused bears the burden of adducing evidence if he wishes to 

prevent adverse inferences being drawn from other evidence, where that other 

evidence is relevant to an issue on which the prosecution already bears the 

legal and evidential burdens. 

 
Burden of Proof in the case of Exceptions: 
 
 
 

The legal burden of proof always remains on the prosecution but under 

section 105 of Indian Evidence Act, the burden may shift upon the accused to 

prove special circumstances when he takes the support of an exception or a 
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proviso. The most common illustration is that of insanity. The prosecution has 

to prove all the elements of the crime including the required mens rea. 

However, the accused may rebut this by pleading insanity but the burden of 

proof in this case is only one of balance of probabilities. Even if the accused is 

unable to  

establish his insanity, the evidence led by him may raise a reasonable doubt as 

to the mens rea of the accused at the time of the commission of the offence. 

 

 

It is clear from the definition of a presumption that it frees the person in 

whose favour it acts, from the evidential burden of adducing evidence in the 

first instance. Sections 105 to 114A of Indian Evidence Act, deal with 

presumptions where the evidential burden is shifted upon the accused. It may 

also be argued that in the absence of any evidence adduced on either side, the 

presumption prevails in order to establish the truth of the issue under 

consideration. 

 

JUDICIAL PRESUMPTIONS 

 
 In the law of evidence, a presumption of a particular fact can be made 

without the aid of proof in some situations. Presumptions are inferences which 

are drawn by the court with respect to the existence of certain facts. When 

certain facts are presumed to be in existence the party in whose favour they are 

presumed to exist need not discharge the burden of proof with respect to it. 

This is an exception to the general rule that the party which alleges the 

existence of certain facts has the initial burden of proof but presumptions do 

away with this requirement. 

 
Presumptions can be defined as an affirmative or negative inference 

drawn about the truth or falsehood of a fact by using a process of probable 

reasoning from what is taken to be granted. It is said to operate where certain 

facts are taken to be in existence even there is no complete proof. It is a rule 

where if one fact which is known as the primary fact is proved by a party then 
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another fact which is known as the presumed fact is taken as proved if there is 

no contrary evidence of the same. It is a standard practice where certain facts 

are treated in a uniform manner with regard to their effect as proof of certain 

other facts. It is an inference drawn from facts which are known and proved. 

Presumption is a rule which is used by judges and courts to draw inference 

from a particular fact or evidence unless such an inference is said to be 

disproved. 

 

Presumptions can be classified into certain categories: 

 

 Presumptions of fact.  

 

 Presumptions of law.  

 

 Mixed Presumptions.  
 
 

      Presumptions of fact are those inferences which are naturally and 

logically derived on the basis of experience and observations in the course of 

nature or the constitution of the human mind or springs out of human actions. 

These are those presumptions about things or events that happen in day to day 

life, which we accept as true due to inference drawn logically and naturally by 

our mind. Such as, presumption that a man with blood stained clothes and a 

knife in his hands is the murderer. These are also called as material or natural 

presumptions. These presumptions are in general rebuttable presumptions. 

 
 

Presumptions of law are those inferences which are said to be 

established by law. It can be subdivided into rebuttable presumptions of law 

and irrebuttable presumptions of law. Rebuttable presumptions of law are 

those presumptions of law which hold good until they are disproved by 

evidence to the contrary. Irrebuttable presumptions of Law are those 

presumptions of law which are held to be conclusive in nature. They can not be 

overturned by any sort of contrary evidence however strong it is. They are legal 

fiction. They may not be same as the inferences that we may ordinarily draw 

but the law prescribes that such inference may be drawn. For example, it is a 

presumption of law that a child below seven years of age is not capable of 
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committing a crime. Or that a person who has not been heard from for seven 

years is dead. Such presumptions may or may not be rebuttable depending on 

the law. For example, the presumption that a child below seven years of age is 

not capable of committing a crime cannot be rebutted. Law presumes the age of 

the child as a conclusive proof of his innocence. But the presumption that a 

person is dead when he is not heard from for 7 years is rebuttable by showing 

evidence. 

 
Mixed Presumptions are certain inferences which can be considered as 

observations of law due to their strength or importance. These are also known 

as presumptions of mixed law and fact and presumptions of fact recognized by 

law. 

 
   A presumption is an acceptance of a fact as true or existent based 

upon its strong probability evident from the circumstances. For example, if a 

man has not been heard from for 7 years by his closest relatives, the court may 

believe in that the man is dead. This is a presumption. Thus, when the court 

presumes the existence of a fact because of its strong probability but without a 

direct or conclusive proof, it is called as presumption. When a court presumes 

a fact, the party in whose favour the fact is, is relieved of the initial burden of 

proof. For example, as per Negotiable Instruments Acts, every holder of an 

instrument is presumed to be a holder for consideration. So if a person ‗A‘ 

holds a cheque signed by another person B, it is presumed that A has given 

consideration for the cheque and so A does not have to provide any proof of 

that consideration. Of course, this presumption only applies at the beginning. 

The other party is free to provide proof that disproves the presumption. For 

example, the opposite party can show letters by the person or recent 

photograph of the person showing that he is still alive. The Honorable Apex 

Court held in a case between Bharat Barrel And Drum vs  Amin 

Chand Payrelal held on 18-02-1999 that the defendant can take advantage 

of anything appearing in the plaintiff‘s evidence to show that no consideration 
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was paid. It is further held that once the court disbelieves the stories put forth 

by the both the plaintiff and defendant in their pleadings, the question of 

decreeing the plaintiff‘s suit by continuing the said presumption does not arise 

in as much as once a finding is arrived at that contrary has been proved and 

thus the presumption raised under section 118(a) or section 114 of the 

Evidence Act stands rebutted, the presumptive evidence being no longer in 

existence cannot be revived back to life. The presumption, thus, when 

rebutted, the defendant discharges the burden of proof and in that view of the 

matter, the court will have no other option but to hold that the plaintiff‘s suit 

can not be decreed as the legal burden is always upon him which never shifts. 

 
May Presume and Shall Presume: 
 
"May presume" - Whenever it is provided by this Act that the Court may 

presume a fact, it may either regard such fact as proved, unless and until it is 

disproved, or may call for proof of it. It gives the court a discretionary power to 

presume the existence of a fact. Which means that the court may regard the 

fact as proved unless and until it is disproved. For example, in the case of Dr T 

T Thomas vs Elisa AIR 1987, where a doctor failed to perform an emergency 

operation due to lack of consent, the court presumed that the consent was 

there since the patient was brought to the hospital. It was up to the doctor to 

prove that the consent was not there. The court may also ask for further proof 

before making the presumption. 

 

All the presumptions given in Section 114 fall under this category, 

which says that the court may presume the existence of any fact which it 

thinks likely to have happened regard being had to the common course of 

natural events, human conduct, and public and private business, in their 

relation to the facts of the particular case. 

Illustration: The court may presume that a man who is in possession of stolen 

goods soon after theft, is either the thief or has received the goods knowing 

them to be stolen, unless he can account for his possession. 
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"Shall presume" - Whenever it is directed by this Act that the Court shall 

presume a fact, it shall regard such fact as proved, unless and until it is 

disproved. It basically forces the court to presume a fact that is specified by the 

law unless and until it is disproved. The court cannot ask for any evidence to 

prove the existence of that fact but it may allow evidence to disprove it. For 

example, Section 90 provides that where any document, purporting or proved 

to be thirty years old, is produced from any custody which the Court in the 

particular case considers proper, the Court may presume that the signature 

and every other part of such document, which purports to be in the 

handwriting of any particular person, is in that person's handwriting, and, in 

the case of a document executed or attested, that it was duly executed and 

attested by the persons by whom it purports to be executed and attested. 

Presumption about abetment of suicide of a married woman (S. 113A), 

Presumption about dowry death of a woman (S. 113B),  

 
Presumptions as to certain offences (111A) etc., are of this kind. 

 

"Conclusive proof" - When one fact is declared by this Act to be conclusive 

proof of another, the Court shall, on proof of the one fact, regard the other as 

proved, and shall not allow evidence to be given for the purpose of disproving 

it. For example, birth during marriage (S. 112) is a conclusive proof of 

legitimacy. 

 
 
Presumption and Burden of Proof: 

 

Hon'ble Justice Venkataramiah, of Hon‘ble Supreme Court observed the 

following in the case of Sodhi Transport vs State of UP, 1986 - A 

presumption is not evidence in itself but only makes a prima facie case for 

party in whose favour it exists. It indicates the person on whom the burden of 

proof lies. When the presumption is conclusive, it obviates the production of 

any evidence, but when it is rebuttable, it only points out the party on whom 

lies the duty of going forward with evidence on the fact presumed and when 

that party has produced evidence fairly and reasonably tending to show that 
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the real fact is not as presumed the purpose of presumption is over. 

 
PRESUMPTIONS AS TO DIFFERENT ASPECTS: 
 
 
Abatement of suicide by a married woman: 
 
 
Section 113 A - When the question is whether the commission of suicide by a 

woman  had been abetted by her husband or any relative of her husband and it 

is shown that she had committed suicide within a period of seven years from 

the date of her marriage and that her husband or such relative of her husband 

had subjected her to cruelty, the court may presume, having regard to all the 

other circumstances of the case, that such suicide had been abetted by her 

husband or by such relative of her husband. 

 
Explanation - For the purposes of this section, "cruelty" shall have the same 

meaning as in section 498A of the Indian Penal Code (45 of 1860). 

There is a citation of Hon‘ble High Court of A.P. in a case between State of 

A.P. vs Kallepalli Giri and another reported in 2014(2) ALT (CRL) 169 A.P. 

wherein the  

Hon‘ble High Court of A.P held that the prosecution has to establish the 

ingredients of the offence under section107 IPC abetment before making the 

accused liable for the said offence. Now the crucial question that arises for 

consideration is whether the above accused abetted the deceased to commit 

suicide in taking such an extensive step.  The abetment is defined under 

section 107 IPC and to prove an offence under section 306 IPC regarding the 

abetment of a suicide, the prosecution has to prove the ingredients that are 

contemplated under section 107 IPC. The said section 107 of IPC lays down 

that A person abets the doing of a thing, who instigates any person to do that 

thing ; or engages with one or more other person or persons if any conspiracy 

for the doing of that thing; or thirdly, intentionally aids, by an act or illegal 

omission, the doing of that thing; 

 Thus a perusal of sec.107 of IPC makes it clear that a person can be said 

to abet of doing things if he instigates any person to do that thing; or engages 



90 

 

 

with one or more other persons if any conspiracy for doing of that thing; or 

intentionally aids ,by any act or illegal omission the doing of that thing;.   

Therefore it is only on proof of any one of the said ingredients, a person can be 

said to abet doing of a thing. To elucidate more clearly, there must be a direct 

act committed by the accused to instigate a person to commit suicide, or 

atleast there must be a direct act on the part of the accused in intentionally 

aiding the deceased to commit suicide. While construing the word ―instigation‖ 

it is held that to urge, to provoke, to incite, to goad etc, are considered to be the 

acts of instigation. Aiding is held to be rendering help by way of facilitating the 

deceased to commit suicide. Therefore as per the observations of the Hon‘ble 

Lordship, there must be direct act on the part of the accused in abetting the 

deceased to commit suicide and whether there is any intention on the part of 

the accused in facilitating her to commit suicide. 

Section 113 B - Presumption as to dowry death - Presumption as to dowry 

death.-When the question is whether a person has committed the dowry death 

of a woman and it is shown that soon before her death such woman had been 

subjected by such person to cruelty or harassment for, or in connection with, 

any demand for dowry, the court shall presume that such person had caused 

the dowry death. Explanation - For the purposes of this section, "dowry death" 

shall have the same meaning as in section 304B of the Indian Penal Code. 

 
Presumptions as to Documents: 

 

The Sections of the Indian Evidence Act which deal with Discretionary 

Presumptions relating to documents are sections 86, 87, 88, 90 and 90-A. 

These Presumptions are those in which the words may presume are used in the 

sections and the words may presume is used signifies that the courts of law 

have discretion to decide as to whether a presumption is allowed to be raised or 

not. In the case of such presumptions the courts of law will presume that a fact 

is proved unless and until it is said to be disproved before the court of law or it 

may call for proof of a fact brought before it. The Sections of the Indian 

Evidence Act which deal with Mandatory Presumptions are Section 79, 80, 80-
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A, 81, 82, 83 85 and 89. These Presumptions are those in which the words 

shall presume is used. In case of such presumptions the courts of law will 

presume that a fact before it is proved until and unless it is disproved. The 

words shall presume signify that the courts have to mandatorily raise a 

presumption and such a presumption which is raised shall be considered to be 

proved unless and until the presumption is said to be disproved and there is no 

discretion left to the court therefore there is no need for call of proof in this 

case. It is like command of the legislature to the court to raise a presumption 

and the court has no choice but to do it. The similarity between discretionary 

and mandatory presumptions is that both are rebuttable presumptions. 

 

 

The general rule about burden of proof is that it lies on the party who alleges 

the fact to prove that the fact exists. But a party can take advantage of the 

presumptions which are in his favour. If the prosecution can prove that the 

conditions of a presumption are fulfilled and such a presumption is of 

rebuttable nature then the burden of prove to rebut it is always on the party 

who wants to rebut it. 

 

DISCRETIONARY PRESUMPTIONS RELATING TO DOCUMENTS: 
 
 

Discretionary presumptions are those presumptions where the discretion 

is left to the court whether or not to raise the presumption. The provisions in 

which the words ―may presume‖ are used are discretionary presumptions. The 

discretionary presumptions relating to documents are provided under Sections 

86, 87, 88, 90 and 90-A of the Indian Evidence Act. Section 86 lays down the 

principle that the court may make a presumption relating to the genuineness 

and accuracy of a certified copy of a judicial record of any foreign country if the 

said document is duly certified in accordance with the rules which are used in 

that country for certifying copies of judicial records. The presumption under 

this section is permissive and imperative in nature and hence should be 

complied with. But the court has the discretion to decide whether the 

presumption should be raised or not. If there is no certificate under this 
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section then a foreign judgment is not admissible as evidence in court. But this 

does not mean that it excludes other proof. It is not necessary that the foreign 

judgment should have already been admitted as evidence so as to give rise to 

this presumption. 

 
The presumption under Section 87 is related to the authorship, time and 

place of the book or map or chart and not related to accuracy or correctness of 

facts contained in the book, map or chart. The accuracy of the information in 

the map, book or chart is not conclusive but in the absence of contrary 

evidence it is presumed to be accurate. The accuracy of the information in a 

map or a chart depends on the source of information. The age of the 

publication is also not important the court can refer to any publication as long 

as it is relevant to the suit brought before it. 

 

The presumption under Section 88 is based on the principle that the acts 

of official nature are performed in a regular manner. Under this section the 

court accepts hearsay statement as evidence about the identity of the message 

which was delivered. The requirement under this section that no presumption 

shall be made with regard to the person who has delivered the message for the 

purpose of transmission is mandatory and should be necessarily complied 

with. This presumption only operates if the message has been delivered to the 

addressee otherwise the message is not held to be proved. This presumption 

applies only those messages which are transmitted to the addressee through 

the telegraphic office. This presumption also applies to radio messages . 

 
The form which is given to the post office by the sender of the message is 

the original of the telegram and not the form given by the post office to the 

addressee. Either the original copy must be submitted before the court by a 

post office official or proof of its destruction must be given before copy can 

admitted as secondary evidence before the court under this section. 

 

According to Section 88 there is only a presumption that the message 

received by the addressee corresponds to the message delivered for 
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transmission to the telegraph 

 
office and there is no presumption as to the person who delivered the said 

message for transmission. But the proof relating to the authorship of the 

message is not direct but of a circumstantial nature. The content of the 

message read in context with the chain of correspondence is proof relating to 

the authorship of the message. 

 
Section 88-A is similar to Section 88 in structure and it is like an 

extension of Section 88 which deals with the transmission of electronic 

message. According to this section the court may presume that an electronic 

message forwarded by the originator through an electronic mail server to be 

addressee to whom the message purports to be addressed corresponds with the 

message with the message as fed into his computer for transmission but the 

court shall not make any presumption as to the person by whom the message 

is sent. The terms ―addressee‖ and ―originator‖ given in this section can be 

defined by looking into Clauses (b) and (za) of Subsection (1) of Section 2 of the 

Information Technology Act of 2000. 

Section 90 deals with presumption relating to ancient documents or 

documents which are 30 years old. The basis of Section 90 is the principle of 

convenience and necessity. The basic objective of this section is to reduce any 

difficulties faced by persons who want to prove the handwriting, execution and 

attestation of ancient documents for establishing their case. 

Under this section the court may make the following presumptions with 

respect to ancient documents: a) the signature and every part of handwriting of 

such a person and b) that the document was duly executed and attested by the 

person it is supposed to be executed and attested. The presumption under this 

section does not apply to other aspects of the document like its contents or its 

authenticity. The presumption under this section applies to all the documents 

which come under the definition given under Section 3 of the Indian Evidence 

Act. It applies to books of accounts, testamentary documents, private and 

public documents. This presumption does not apply to anonymous documents. 
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For the presumption under Section 90 to be applicable the following conditions 

have to be fulfilled: 

The document should be proved or purported to be 30 or more years old. 

There must be some evidence or at least a prima facie case should be made out 

to support that the document is 30 years old. This is however a rebuttable 

presumption. Ancient documents can be read as evidence without any formal 

proof. The period of 30 years is computed from the date of the execution of the 

document to the date on which it is put as evidence. The document should be 

produced from proper custody. It can beproved that document is produced 

from proper custody either by giving evidence to prove the fact or show that the 

person who produced it was the depository of the document. The document 

should be original and not certified copies or registered copies. If an original 

document is not produced before the court and no reason is  given for the non 

production of the original documents the certified copies are not admissible 

before the court. However if a copy of a document can be admitted as  

secondary evidence under Section 65 and is produced from proper custody and 

is  over thirty years old then signature which authenticates the document may 

be presumed as genuine but this does prove the execution of the document. 

Certified copies are admissible if the original document is in the possession of 

the opposite party. Certified copies are also admissible to prove contents of the 

original if the original copy is lost. This presumption applies only in the case of 

proving the signature and the handwriting of the document. If the documents 

do not have a signature then the presumption under Section 90 does not apply 

to it. The definition of signature under this section includes thumb impressions 

if there is no evidence to the contrary. However the signature under this 

section does not include seals because seals do not fall within the definition of 

signature given in the General Clauses Act. 

 
However there are certain causes which weaken the presumption under 

Section 90 are: 
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The court may presume the genuineness of the document if it more than 

30 years and produced from proper custody. The presumption is weakened by 

circumstances which raise doubts authenticity of the document. When the 

genuineness of the document is disputed the court has to consider external 

and internal evidence related to it in order to decide whether there was proper 

execution and signature. 

When the document is suspicious on the face of it the court need not 

presume that the document was executed by the person purported to have 

executed it. 

 
Section 90-A is similar to Section 90 of the Indian Evidence Act in 

structure and is like an extension of Section 90 which applies to electronic 

records which are 5 years old. According to this section if any electronic record 

purporting or proved to be 5 years old is produced from custody which the 

court in the particular case considers proper the court may presume that the 

electronic signature which purports to be the electronic signature of any 

particular person was so affixed by him or authorized by him in this behalf. 

The explanation to this section states that the electronic records are said to be 

in proper custody if they are in the place in which and under the care of the 

person with whom they naturally be but no custody is said to be improper if it 

is proved to have a legitimate origin or the circumstances of the case are such 

as to render such an origin probable. 
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PROVED, DISPROVED AND NOT PROVED 
 
          In section 3 of  the Act, meaning  of  the terms Proved, disproved and not 

proved  are given. It  has  been explained by Honorable Apex  Court  in a case  

between  Vijayee Singh and Ors vs State of Uttar Pradesh reported in 1990 AIR 

1459 

 
Proved: A fact is said to be proved when, after considering the matters before 

it, the Court either believes it to exist, or considers its existence so probable 

that a prudent man ought, under the circumstances of the particular case, to 

act upon the supposition that it exists. 

 
Illustration 1: In a murder case prosecutor produces evidence relating to the 

guilty intention and physical act of the accused. If the court and the ordinary 

person believe that evidence and come to the conclusion that the accused 

murdered the victim. 

 
Then the Public Prosecutor is said to have proved the fact of murder committed 

by the accused. 

Illustration 2: In a dispute relating to the ownership of a piece of land if the 

plaintiff produces original document shoeing his ownership of that land and if 

the court and the ordinary person believe that evidence and consider the 

plaintiff as the owner of that land. 

 
Then the plaintiff is considered to have proved the fact of his ownership of the 

land. 

 

Disproved: A fact is said to be disproved when, after considering the matters 

before it, the Court believes that it does not exist, or considers its non-

existence so probable that a prudent man ought, under the circumstances of 

the particular case, to act upon the supposition that it does not exist. 

 
Illustration 1: In a murder trial defence lawyer produces evidence relating to 

the non-existence of the guilty intention and physical act of causing death on 

the part of the accused. If on the basis of that evidence, the court believes the 

guilty intention and physical act  on  the  part of the accused  do not exist. 

Then defence lawyer is considered to have disproved the fact of murder 
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committed by his client. 

 
Illustration 2: In a Suit relating to the ownership of a house, defendant 

produces the evidence to show that plaintiff is not the owner of that house. 

 
If the court believes the defendant and considers the plaintiff's claim of 

ownership of the house non-existence then the defendant is considered to have 

disproved the fact of ownership of that house. 

 
Not Proved: A fact is said not to be proved when it is neither proved nor 
disproved. 
 
 
A fact not proved under Criminal law leads to the releasing of the accused on 

the basis of benefit of doubt. In Civil law a fact not proved means maintenance 

of Status Quo. 

 
Illustration 1: Charge framed by the Court contains the allegation of murder 

against the accused. But the prosecutor is not capable of proving the murder 

in the same manner defence is also unable to disprove the allegation of murder 

committed by his client. 

 
Then it amounts to charge neither proved by Public Prosecutor nor disproved 

by the defence. Then the charge is considered not proved. In these 

circumstances the accused is released by the court on the basis of benefit of 

doubt. 

 

 
Illustration 2: Plaintiff asserts his ownership of a house but fails to prove it 

successfully. In the same way defendant denies the ownership of the plaintiff 

but fails to disprove the ownership of plaintiff. Then the fact of ownership of 

the house is considered as ownership not proved. Then that suit is dismissed 

by the Court by ordering maintenance of status quo.  

 

 Section 3 while explaining the meaning of the words Proved, disproved 

and not proved lays down the standard of proof, namely, about the existence or 

non existence of the circumstances from the point of view of a prudent man. 

The section is so worded as to provide for two conditions of mind, first, that in 
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which a man feels absolutely certain of a fact, in other words, believe it to exist 

and secondly in which though he may not feel absolutely certain of a fact, he 

thinks it so extremely probable that a prudent man would under the 

circumstances act on the assumption of its existence. The Act while adopting 

the requirement of the prudent man as an appropriate standard to measure 

proof, at the same time contemplates of giving full effect to condition of 

probability or improbability. 

 

-x-x-X-x-x 


